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ABANDONMENT. See Community Prorerry, 2. 
ACCIDENT. See Account. 
ACCOUNT. 
1. The presumption is that a settlement of accounts embraced all prior 





transactions between the parties except when it is sought to be set aside 
under appropriate allegations of fraud, accident or mistake. Barclay v. 
Tarrant County, 251. 


ACKNOWLEDGMENT. 

1. A married woman intervening in a suit between her husband and 
another, asserted homestead rights in the land in controversy. She ad- 
mitted in her pleading the execution of a deed from herself and husband, 
under which another asserted title to the land, but set up matters in 

, avoidance. Urquhart v. Womack, 616. 
e 2. No objection was made on the trial below to the deed from the hus- 
band and wife on account of any defect in the certificate of acknowl- 
edgment. On appeal, it was urged for the first time that the certificate 
failed to state that ‘‘ she wished not to retract it."’ Held, 
1. The issues presented were not such as to requ-re the introduction 
of the deed on the trial below. 
2.° Married women, when admitted to litigate in their own right, 
are presumed to have capacity ‘‘ to conduct the litigation as shall be 
most conducive to their own advantage.” 
3. The objection to the certificate of acknowleslgment came too 
late when urged on appeal for the first time. Jd. 


ACTION. See Banks anp Bankrne, 2. ConsonmpaTion oF RaILway 
Company, 3, 4. Payment, 1, 2. 
1. The liability of directors for a breach of duty which involves the 
property, as a whole, of the corporation for which they act, is primarily 
to the corporation whose agents they are. Evans v. Brandon, 56. 
2. If the corporation refyses to sue, and is still under the control of 
the directors sought to be held responsible, a stockholder may maintain 
ii an equitable proceeding to protect the interest of the corporation, as the 
trustee for all its stockholders and creditors. Id. 
1 3. A petition by a stockholder in a corporation for a recovery of dam- 
ages for the wrongful acts of the directory, not in behalf of the corpora- 





tion, but for himself individually, is bad on demurrer. Jd. 
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ADMINISTRATION. 

See Estates oF DECEDENTS. JUDGMENT, 2, 3, 7. 

1. When administration is begun in the proper jurisdiction, under 
which property reserved from forced sale by art. 5487, Pasch. Dig., has 
been converted by proceedings regular in their character, the adminis- 
trator is not hable in an action for conversion brought in the district court 
by a surviving constituent of the family of the decedent who failed to 
assert her rights in the probate court, there being no charge of fraud. 
McGowen v. Zimpleman, 479. 


ADMINISTRATOR'S SALE. 
ADMISSIONS. See PLEaprines, 5. 
ADVANCES. 
See MortTGaGe, 2. Trusts AND TRUSTEES, 1, 
AFFIDAVIT. 

1. An affidavit for an attachment cannot be amended. Murr d: Kemp- 
ner Vv. Abramson, 264. 

2. Though an amendment may be made to a petition for attachment 
which will relate back and cure defective allegations in the original peti- 
tion in regard to the same cause of action, yet it will not aid a defective 
affidavit for attachment. Id. 


AGENT. See Damaaces, 6. 

AGREEMENT. See Contract. 

AMENDMENT. See Arrrpavit, 1, 2. 
APPRAISEMENT. See Cottarerat PRocEEDING, 3. 


ASSIGNMENT. 

See Fravup. NEGOTIABLE INSTRUMENT, 5. 

1. The assignment of a negotiable note as collateral security for a pre- 
existing debt due from one partner to another, is a transfer in due course 
of trade for a valuable consideration. Liddell v. Crain, 549. 

2. A valid assignment for the benefit of creditors cannot be rendered 
invalid by the subsequent neglect of the assignee to discharge his duties 
under the assignment. Licks vy. Copeland, 581. 


ASSIGNMENT OF ERRORS. See Briers, 1. 

1. When an assignment of errors indicates no particular charge or 
ruling of the lower court upon instructions which are complained of, but 
refers in general terms to ‘‘ the several charges” refused, and ‘* each sev- 

and on reference to them they are 


’ 


eral charge and instruction given,’ 
found to be numerous, they will not be reviewed unless the right and 
justice of the case may seem to demand it. Byrnes v. Morris, 213. 

2. Each error relied on, particularly assigned separately, or appropri- 
ately grouped, if several present the same point, should be followed by 
the statement from the record as reauired by the rules of court. Id. 
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ASSIGNMENT OF ERRORS — continued. 

5. See errors assigned in such general terms as, under the rules of 
practice, the court will not be required to pass upon. Carter v. itoland, 
540. 

ASSIGNOR AND ASSIGNEE. 
See Bankrupt, 2. Rar~way Sreck, 8. 
FRAUDULENT CONVEYANCES, 3. STATUTES CONSTRUED, 12. 
ATTACIIMENT. 

1. An affidavit for an attachment cannot be amended. Marr a: 
Kempner v. Abramson, 264. 

2. Though an amendment may be made to a petition for attachment, 
which will relate back and cure defective allegations in the original peti- 
tion in regard tothe same cause of action, yet it will not aid a defective 
affidavit for attachment. Id. 

ATTORNEY. 

1. See statement and opinion for case in which objection to a judgment 
for ten per cent. attorney's fees against the obligors in a promissory note 
came too late when made for the first time after appeal. Smith vy. Brown- 
son d: Co., 271. 

2. The attorney at law of a party plaintiff has not, by virtue of the 
relationship, authority to compromise a monmied judgment, and the fact 
that the plaintiff received possesession of specific property also recovered 
in the judgment, will not of itself be such a ratification as will be bi:d- 
ing. Carter vy. Roland, 540. 

3. A debtor whose debt consisted of principal and interest, borrowed 
money, obtained an extension of time for payment, by executing a note 
for the principal and interest then due, and adding thereto the legal con- 
ventional interest calculated on principal and interest for which the note 
was made, up to the time to which the extension was given. Interest to 
be paid on the whole amount after maturity at the rate of one per cent. 
per month, and ten per cent. to be added for attorney's fees in the event 
suit was brought to collect. The defense of usury was set up. JZeld, 

1. In the absence of evidence to the contrary, usury cannot be pre- 
sumed. ° 

2. Compound interest is not in itself usurious. Miner v. Paris 
Exchange Bank, 559. 

4. The conditional stipulation to pay attorney's fees, the contract being 
lawful in other respects, could be enforced. Jd. 

5. Such fees, though not an element of damages, can be made so by 
contract. Jd. 

. 6. While it is not the duty of counsel for a plaintiff in execution to 
point out property for a sheriff to levy upon, yet if he be applied to by 
the sheriff to indicate property from which to satisfy the execution, and 
withholds from the officer knowledge in his possession, which would enable 
him to make a levy, that fact would exonerate the officer from liability. 
Battle v. Alexander, 615. 
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AUDITOR. 
1. An auditor's report, with reference to matters not properly arising 
under the pleadings of the parties, should to that extent be excluded from 
the consideration of the jury. Barclay v. Tarrant County, 251. 

2. On the coming in of an auditor's report, the defendant gave plaint- 
iff notice to the effect that he would, on the trial, offer evidence to attack 
and defeat so many items of the report as were allowed in favor of plaint- 
iff, and so much of the same as disallowed certain items claimed by 
defendants, specifying their several amounts. Held, that the notice 
should, on exceptions, have been held defective as being too general in 
its terms. Id. 


AUTHENTICATION, See AckNOWLEDGMENT. 

1, A seal aftixed to his certificate of acknowledgment of a deed by a 
commissioner of deeds of the state of Texas for the state of Mississippi in 
1868, made no impression of a star with five points as is now required by 
law. Held, that no form of seal was prescribed in 1868, and the om‘s- 
sion of the star on the seal did not affect the validity of the certificate. 
Davis y. Roosvelt, 505. 


AUTHENTICATION OF LEGISLATIVE ACT, 

1. Even should it be conceded that the final passage of an act over the 
veto of the governor, in the manner prescribed by the constitution, could 
not be officially certified by the chief clerk of the house of representatives 
and the secretary of the senate, its validity would not be affected by their 
failure to certify to its passage in the proper time, if the fact of its pas- 
sage appears from the published journals of the legislature. H. & T. C. 
Rk. R. Co. v. Odum, 543, 


BADGE OF FRAUD. See Fravp, 1, 4. 
BANKRUPT. 


1. A bankrupt, within six months prior to being adjudged a bankrupt, 
executed a deed cf trust upon his entire stock of goods to secure a cred- 
itor; the deed was not filed for record until two months after its execution. , 
No provision was made for other creditors. The trustee was to take pos- 
session only on the non-paymenteof the debt at maturity, and the busi- 
ness was to be conducted by the debtor, as usual, in the ordinary course 
of trade. Held, that the transaction was not fraudulent per se; for a 
court to hold otherwise would be a usurpation of the province of the jury. 
Scott v. Alford, 82. 

2. An assignee in bankruptcy who failed to show that he represented 
creditors who were hindered, delayed or defrauded by a deed of trust, 
made and recorded by the bankrupt within six months before the adjudi- 
cation in bankruptcy, was bound by it. Id. 

3. The bankrupt law did not absolutely avoid atl transfers made by the 
bankrupt within six months prior to the adjudication in bankruptcy, but 
only those in which the grantee had reasonable cause to believe that 
the conveyance was made contrary to, or in fraud of, the law. Id. 
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BANKRUPT — continued. 


4, The bankruptcy of a judgment debtor, who had years before his 
bankruptcy conveyed his interest in land to which the lien of a judgment 
of the district court of the state attached, and whose schedule of assets 
showed no claim thereto, presented no obstacle to the enforcement of the 
judgment lien against one holding the land subject to it. Bassett v. 
Proetzel, 569. 

5. The state courts had jurisdiction to enforce liens on property in the 
hands of third parties, notwithstanding proceedings in bankruptcy against 
the principal debtor, and notwithstanding the discharge in bankruptcy of 
that debtor. Jd. 

6. B., a Galveston me:chant, agreed in 1877, in writing, with C.,a 
merchant in the interior, that Bb. would furnish C. the grip cotton tie on 
consignment, C. agreeing ‘‘to handle the cotton tie as follows, viz.: 
paying $2.50 per bundle, with invoice rendered (after first sixty 
days) every thirty days for number of bundles of cotton ties sold, less 
ten per cent.,”’ C. to give B. his ‘‘entire shipments of cotton and in- 
fluence,”’ and to bear “all expenses on consignment, such as fire 
insurance, ete.”’ C., after being adjudged a bankrupt, made a composi- 
tion with his creditors under the act of June 22, 1874, B. not being in- 
cluded among those who accepted it. Afterwards, B. brought suit against 
C. on an account embracing charges antedating the bankruptcy, for ties 
and other merchandise furnished him, in which C. was credited with net 
proceeds of different lots of cotton consigned by him. The default 
claimed was for failing to pay over at end of every thirty days. Held — 

1. C. was not required, under the contract, to keep separate the pro- 
ceeds of each sale, to be delivered to B. as his money. 

2. C. could sell on any terms he chose, being required only to report 
and pay over every thirty days, at the rate stipulated by contract. 

3. Plaintiff's demand was for a debt due under the contract, and 
not for a trust fund. 

4. Under the contract, the proceeds of sales did not become the 
property of B. so as to make it wrongful in C. to mingle them with 
his own money, and his failure to pay over did not exclude him from 
the benefits of the bankrupt law. His demand was not of such a 
fiduciary character as precluded its discharge by the bankrupt pro- 
ceedings und composition. HKaufman d Runge vy. Alexander, 562. 

7. The statute of limitations ceased to run against a claim provable in 
bankruptcy when it was offered for proof, if not when the adjudication in 
bankruptcy was had; and so long as the right to prove continued, the 
right to amend a defective proof existed. Wofford vy. Unger, 634. 

8. Proof of debt in bankruptcy is analogous to the institution of a suit 
upon the claim, the proceedings in which, though so defective that they 
may be subject to demurrer, will nevertheless stop the running of the 
statute of limitations. Jd. 

9. Proof of a debt secured by mortgage, though formal, was defective 
in a bankrupt court, when it was offered for proof before limitation had 
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BANKRU PT — continued. 
run against it. No objection was made to the sufficiency of the proof. 
The claim was withdrawn by the permission of the court, and with the 
approval, consent and express agreement of the debtor, that the lien 
might be enforced in a state court. Held — 

1. The defective proof of debt in the bankrupt court stopped the 
running of the statute of limitations. 

2. The agreement, to which the bankrupt was a party, to withdraw 
the claim and prosecute it in a state court, and the attempt under it 
to collect the debt, could not result in subjecting the claim to the bar 
of limitation. Jd. 


BANKS AND BANKING. 

1. A general deposit with a banker creates, as between the bank and 
the depositor, simply the relation of debtor and creditor. Baker v. Ken- 
nedy, 200. 

2. A deposited money with B, a banker; the amount was passed to the 
credit of B on the books of a railway company, and a receipt therefor 
was given, which recited that the money was held *‘ subject to the order 
of C, or whom it might concern, being amount of money deposited with 
B by A to pay A’s draft in favor of C, which C has not called for."’ This 
arrangement was ratified by A. Afterwards the company consolidated 
the deposit with items of account due D, who received therefor in his own 
name bonds covering the whole amount. In a suit by the assignee of A 
against D for the bonds covering the amount of this deposit, held — 

1. That no trust existed on the part of the company for the invest- 
ment of the deposit in bonds. 

2. The company, by the transaction, was simply substituted for B 
and subrogated to his liability. 

3. The action of the company in placing tie dcposit to the credit 
of D, if unauthorized, did not make D the trustee for A, or authorize 
A to pursue any particular investment made by D of the fund. 

4, A’s remedy against D, if any, was for money received and con- 
verted. Id. 

5, A judgment against D, for the amount due on the deposit, 
‘* which may be discharged by that amount in value of the bonds of 
the company,’’ was error in a suit brought for the recovery of the 
bonds. Id. 


BILL OF PARTICULARS. See Srarures ConstrRueEn, 7. 


BONA FIDE PURCHASER. See Rariway Srock, &. 

1. A purehaser from the husband is chargeable with notice of a prior 
recorded deed to the community property, executed by the wife after her 
desertion by the husband. Zimpleman v. Robb, 274. ; 

2. A conveyance made bona fide by the heir whose title by descent is 
not of record, conveys title, as against a prior unrecorded deed by the 
ancestor, if the purchaser from the heir had no actual notic2 of the prior 
deed. Id. 
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BOUNDARY. See Jupement, 1. 

1. Where title has issued to two surveys for a league of land, each 
located and surveyed at the same time, and which eal! for a common 
marked corner and a common divisional line, the location of the dividing 
line is not affected by the fact that, by observing it, an excess of one 
thousand acres would be contained in one of the surveys. Bunton v. 
Cardwell, 403. : 

2. The statute of limitation will not ran in favor of an adverse occu- 
pant under a junior title, if his possession does not extend to that part of 
the land in dispute which is within the conflict. Jd. 

BRIEFS. 

1. The practice of grouping together assignments of error in a brief, 
without pointing out the distinct propositions of law arising thereon, 
and which are relied upon, condemned. A brief is defective which fails 
to indicate with certainty and clearness the legal questions involved, and 
to which the authorities cited, apply. Texas Banking Co. vy. Hutchins, 
61. 

CASES DISCUSSED. 

See Limrratrion, 4. Pusuic Usk, 4. 

1. Stoddard rv. Chambers, 2 How., 284; Melton v. Cobb, 21 Tex., 539: 
Kimmel vr. Wheeler, 22 Tex., 77; Woods vr. Durrett, 28 Tex., 437; 
Wright v. Hawkins, id., 470; Sherwood vr. Fleming, 25 Tex. Sup., 427; 
and Todd v. Fisher & Miller, 26 Tex., 241, reviewed and discussed. 
Bryan v. Shirley, 440. 

2. Munn v. Illinois, 4 Otto, discussed. Ladd y. S. C. P. & M. Co.. 
112. 

CASES DISTINGUISHED. See Necorrasie INstruMENT, 3. 

1. Distinguished from the former case between the same parties in 
37 ‘Tex., 581; from Roeder vr. Robson, 20 Tex., 754, and from Estell rv. 
Cole, 52 Tex., 170. Harris v. Catlin, 1. 

2. Distinguished frem Peiser v. Peticolas, 50 Tex., 638, and the latter 
case discussed. Scott v. Alford, 82. 

3. This case distinguished from Wofford ». McKinna, 23 Tex., 36: 
Norris v. Hunt, 51 Tex., 609, and that class of cases, where. in an 
attempted conveyance of undefined portions of larger tracts, the ambiguity 
was apparent on the face of the instrument. Knoles v. Torbitt, 557. 

4. This ease distinguished from D'Invernoise v. Leavitt, 23 Barb., 80. 
Eicks v. Copeland, 581. 

5. This case distinguished from Sherwood rv. Fleming, 25 Tex. Sup., 
408. Bryan v. Shirley, 440. 

6. This case distinguished from Runnels v. Runnels, 27 Tex., 571. 
MecGowen v. Zimpleman, 479. 

CAUSE OF ACTION. 
See INTERVENOR, 1. JUDGMENT, 2, 3. 
MERGER, 1. Raitway Srock, 3. 
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CERTAINTY. See Description, 5. 


1, When, in a suit to recover on a policy of insurance, the defense 
pleads the invalidity of the policy for concealment and breach of war- 
ranty, and the plaintiff, by supplemental petition, sets up a waiver of 
that ground of defense, it must be specially pleaded, and must amount 
either to an agreement or an estoppel. If the acts of the defendant 
constitute an estoppel, the particular acts, representations, or conduct 
relied on, should be pleaded with reasonable certainty. Texas Banking 
Co. v. Hutchins, 61. 

2. See opinion for plea, setting up waiver or estoppel, which was held 
defective for want of certainty and definiteness in its averments. Jd. 

3. The description of land in an instrument purporting to convey it is 
sufficiently certain if it states the name of the tract and county in which 
it is, and refers, for specific description, to deeds of record in whiich the 
land is clearly described. Steinbeck v. Stone, 382. 

4. A deed to land is not void for want of certainty in the description, 
which recites only the county in which it is situated, the number of acres 
it contains, and the designation of the particular claim by virtue of 
which it was located, if it conveys the entire tract, and not an undefined 
part. Knowles y. Torbitt, 557. 


CERTIFICATE. See Lanp CERTIFICATE. 
CERTIFIED COPIES. 


1. A duly certified copy from the records of the distzict court, of a 
judgment rendered therein, is admissible in evidence without the aid of 
the statute making duly recorded instruments admissible, and conse- 
quently is not affected by the proviso requiring such instruments to be 
filed among the papers three days before the commencement of trial. 


(R. C., 2257.) McDaniels v. Weiss, 257. 


CESTUI QUE TRUST. See Trusts anp TrusTEEs, 2, 8. 


CHARGE OF COURT. 





See INsuRANCE Company, 4. NEGLIGENCE, &. 
STATUTE OF FRAUwDs, l. STOCKHOLDER, 6. 


1. It is only when the fact or intention which avoids a deed is patent 
upon the face of the instrument, or is a necessary deduction from it, that 
the court can pronounce it void. Nor is it authorized to tell the jury, 
upon proof of a given fact, that they should find against the instrument, 
unless fraud is a legal and indisputable deduction from the existence of 
the fact. Scott v. Alford, 82. 

2. To require a reversal of a judgment in the supreme court because 
of error in a charge, it must be a material error to the prejudice of the 
party complaining of it. When it is manifest that an erroneous charge 
operated no injury, or where no other conclusion than that arrived at by 
the jury can be legitimately deduced from the facts, the supreme court 
will refuse to reverse the judgment. G., H. dS. A. R. Co. v. Delahunty, 


206. 
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CHARGE OF COURT — continued. 

3. A party who made no complaint of a charge at the trial, but appar- 
ently acquiesced in it, should be required to make a more conclusive show- 
ing that his rights had been prejudiced by it, than would be required of 
one who exercised vigilance in protecting his interests, and objected at 
the right time. Id. 

4. It is the duty of the court, in the charge to the jury, to evolve from 
the pleading the true issues arising thereon, and to submit the same to 
the jury, instead of leaving them to decide for themselves, from the 
legal effect of the pleadings, what those issues are. Barclay v. Tarrant 

: County, 251. 

5. In trespass to try title to a tract of land purchased from B., a 
woman, who from 1837 to 1867 lived with C. as his wife, and which was 
sold by B. after her desertion by C. The testimony was conflicting as to 
whether B. and C. were ever actually married. The court charged that 
if B. and C. lived together as man and wife, and by virtue of such 
cohabitation got the certificate which they traded for the Jand in contro- 
versy, then, whether they were married or not, the land was their com- 
munity property, and that on B.'s abandonment without cause, with 
nothing left for her support, she would have the right to sell the property 
for her support. Held — 

1. Error, as the charge virtually withdrew the issue of the mar- 
riage of the parties from the jury. 





2. Quere. lt the certificate was issued to C. because he was 
living with B. as a married man and the head of a family when 
e they were not actually married, whether the woman would not be 

entitled to an interest of one-half the certificate, or its proceeds, as 
thesjoint acquisition of the partnership? Zimpleman yv. Robb, 274. 

6. When a charge, though correct, is, by reason of its general terms, 
defective in not embracing a full presentation of the law applicable to 
the case, it is too late to urge, for the first time after appeal, objections 
to it. Davis v. Roosvelt, 305, 

7. When, upon an issue pending before a jury, there is evidence in 
favor of either party, it is error for the court to charge the jury to return 
a verdict against such party, even though the weight of evidenc? may be 
against him. Porter v. Wheat, 401. 





CITIES AND TOWNS. 

See NEGLIGENCR, 7. Rartway Company, 12, 13. 

1. The creation of a corporate franchise is an attribute of sovereignty 
to be exercised solely by the supreme power of the state. Such franchise 
being amenable only to the power which created it, that power alone can 
question the legality of its existence, by such proceeding as in its wisdom 
it may adopt. Brennan v. Bradshaw, 300. 

2. A more liberal rule of construction is allowed, in favor of public 
charters granted for the general good, than in private charters for indi- 
vidual gain. Id. 
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CITIES AND TOWNS — continued. 





—~ 


3. By the general incorporation act of March 15, 1875, the legislature 
provided that a city might abandon its existing charter, and become incor- 
porated under the general law, by a vote of two-thirds of its city council, 
which action should be entered on the journal of proceedings, and a copy 
thereof, under the corporate seal, should be filed and recorded in the 
office of the clerk of the district court of the county in which such city is 
situated. On a proceeding to enjoin the collection of taxes by the new 
city government operating under the general law, but which did not attest 
the proceedings adopting the general incorporation law, under a corporate 
seal: Held — 

1. The controlling prerequisite of the statute for the acceptance of 
the new charter was the two-thirds vote of the city council, and the 
attestation by the corporate seal was not an essential prerequisite to 
the existence of the new corporation. 

2. It being shown that the city had existed for twenty years without 
a corporate seal, it was estopped from denying its corporate existence, 
and its citizens are in like manner estopped in a mere collateral pro- 
ceeding. Id. 

4. In a proceeding where the question, whether a corporation exists or 
not, arises collaterally, the courts will not permit the corporate character 
to be questioned, if it be acting under color of law, and recognized by 
the state as such. Such question can only be raised by the state itself, by 
quo warranto or other direct proceeding. Id. 

5. The validity of city ordinances, once passed and recorded, cannot be 
affected by subsequent unauthorized alterations or interlineations. HH. & 
T. C. R. R. Co. v. Odum, 343. 

6. The regulation or enlargement of the use of a street, the property 
of the state, by the legislature, so as to permit the construction of a rail- 
road track thereon, whereby the owners of adjacent lots may suffer incon- 

venience and injury, is not a taking of property within the meaning of 
the constitution of 1269. Id. 

7. Such an addition to the use of a street, if authorized by the legisla- 
ture, gives the lot owner no right to compensation, although his easement 
in the street be thereby impaired, and his lot rendered less valuable. Jd. 

8. It is not intimated that the lot owner would be denied constitutional 
protection in the use of a dedicated street, if its use by a railroad would 
result in its destruction for all other purposes. Id. 

9. Section 130 of the act of March 15, 1875, provides in etfect that any 
city that may adopt that act as its charter, desiring to appropriate the 

land of an individual within its corporate limits for the purpose of a street, 
in cas? it cannot agree with-the owner upon the price of the land to be 
taken, may appoint three disinterested freeholders of said city to assess 
the damages which the land owner may sustain on account of such appro- 
priation, who shall meet, and, after being duly sworn to make a just and 
true appraisement, and after hearing the parties, shall estimate the dam- 
ages which the land owner will sustain by reason of such appropriation, 
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CITIES AND TOWNS — continued. 
and report to the mayor and aldermen of the city, who may adopt or re- 
ject the same. No appeal was given from their decision. Held — 

1. Though the interests of individual members of the corporation 
selected to estimate the damages might be so remote as not to dis- 
qualify them to act when properly appointed, yet they should be se- 
lected under a rule which would be fair and impartial alike to both 
parties. Neither party should have the exclusive right to select the 
appraisers, 

2. Though in taking private property for public use, the party 
whose property is taken is not entitled, as a matter of right, to a trial 
by jury, unless the right be given in express terms by law; yet the 
proceeding is judicial in its character, and should be before an impar- 
tial tribunal, under the rights and privileges which attend judicial 
investigations. 

5. The section is unconstitutional. Rhine v. The City of McKin- 
ney, 354, 

10. The city council of Austin, in acting under authority of its charter 
to judge of the election, returns and qualifications of its own members, 
and determine contested elections of c:ty officers, trespassed on the juris- 
diction of no constitutional court. But if the council may “ refuse the 
seat ** to one claiming to have been elected mayor, because of disqualifi- 
cation, or ** may remove him because of continuing disqualification,”’ their 
action in declaring him elected and installing him into o‘fice cannot oust 
the district court of its constitutional jurisdiction to inquire into the for- 
feiture of the office. State v. De Gress, 387. 

CITY CHARTER. See Crrres anp Towns. 
CITY ORDINANCES. 

1. The validity of city ordinances, once passed and recorded, cannot be 
affected by subsequent unauthorized alterations or interlineations. H. & 
T. C. R. R. Co. v, Odum, 343. 


CLERK'S COSTS. 

1. Subsequent to the aloption of the Code of Procedure, and on the 
22d of April, 1579, the legislature passed ** An act to amend chapter two 
of title fifteen, and chapter one of title sixteen, in the Code of Criminal 
Procedure, of an act entitled an act to adopt and establish a Penal Code, 
and a Code of Criminal Procedure, for the state of Texas,”’ in which it is 
provided as follows: ‘‘The district or county attorney shall be entitled 
to ten per cent. on all fines, forfeitures or money collected for the state or 
county, upon judgments recovered by him, and the clerk of the court in 
which such judgments are rendered shall be entitled to five per cent. of 
the amount of said judgments, to be paid out of the money when col- 
lected.”” Held — 

1. If the power of the legislature thus to pass the amendment 
should be conceded, the act, considered with reference to its caption, 
did not provide for fees for the clerk in civil causes. 
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CLERK’S COSTS — continued. 

2. The phrase in the act, ‘judgments recovered,’ applies appro- 
priately to judgments in scire facias cases, as forfeited bail bonds and 
recognizances. 

3. The fees of clerks in civil causes were already fully provided for, 
and there is nothing in the act to indicate the legislative intention to 
make it cumulative. State v. Norvill, 427. 


COLLATERAL PROCEEDING. See Crrres anp Towns, 3. JupGMENT, 
6, 9, 15. Lanp, 2. 

1. Ina proceeding where the question, whether a corporation exists or 
not, arises collaterally, the courts will not permit the corporate character 
to be questioned, if it be acting under color of law and recognized by the 
state as such. Such question can only be raised by the state itself, by 
quo warranto or other direct proceeding. Brennan v. Bradshaw, 339. 

2. While a defendant might, by a direct proceeding, set aside a judg- 
ment showing on its face that the court fixed the damages on an unliqui- 
dated demand, without the intervention of a jury, his failure to take such 
proceeding will be considered as a waiver of his right to a jury, and he 
not complaining, a stranger in a collateral proceeding cannot for him. 
Carter v. Roland, 540. 

3. The fact that a surviving wife did not sign and swear to an inven- 
tory of the community property of herself and her deceased husband, under 
the act of August 26, 1856 (Pasch. Dig., art. 4648), before selling the 
land thus owned, will not in a collateral proceeding affect the validity of 
her deed, there being no charge of fraud, or that the land was sold for 
an improper purpose, if it appear that the land was valued by appraisers 
appointed by the court and their appraisement entered of record. Green 
v. Grissom, 432. 

4. See statement of case for facts held sufficient to authorize convey- 
ance of community land by surviving wife when her action was attacked 
in a collateral proceeding. Id. 


COMMISSIONER OF DEEDS. See Seat, 2. 
COMMON CARRIER. See Ratinway Company. 


COMMISSION MERCHANT. 

1. Mutual and continuing dealings existed between commission mer- 
chants in Galveston, and a cotton buyer in the interior, under an agree- 
ment by which cotton was to be shipped to the commission merchants, 
who were to accept drafts drawn against the cotton. Held — 

1. That the statute of limitations would not begin to run in favor of 
the commission merchants for the proceeds of the cotton until after 
an account of sales had been rendered by them, or until after a rea- 
sonable time within which the same should have been rendered, or 
until after an open or implied conversion of the proceeds, 

2. Limitation would not run in favor of the buyer until the cotton 


























INDEX. 657 


COMMISSION MERCHANT —ccntinued. 
had been sold or otherwise accounted for, cr until after a reasonable 
time within which it could have been sold or accounted for. 

3. That the commission merchants had charged interest from dates 
of payment of the buyer's drafts, and had credited him with interest 
from dates of sale of cotton, should not have the effect to make the 
dates of sale the accrual of the cause of action, any more than 
would their agreement that interest would be charged before maturity. 
Nagle v. Moody d&: Jameson, 266. 

COMMUNITY PROPERTY. See Marnrep Woman. 

1. See statement of case for facts sufficient to support a finding, that 
land was community property when conveyed to the wife and subject to 
execution against the husband. McDaniel vy. Weiss, 257. 

2. When the husband deseris the wife, ceases to discharge his marital 
duties, and contributes nothing to her support and to the support of the 
children, the power to manage, control and dispose of the community 
property for purposes of support is transferred to the wife. In sucha case, 
the discretion exercised by the wife in selling the community property 
will not be reviewed, unless it has been used to perpetrate a fraud on the 
husband's rights. Zimpleman v. Robb, 274. 

3. The titles of the husband and wife to the community property are 
equal, the only difference being, that the husband retains the power to 
manage, control and dispose of it, subject to the exception above stated. Id. 

4. A purchaser from the husband is chargeable with notice of a prior 
recorded deed to the communicy property, executed by the wife after her 
desertion by the husband. Id. ‘ 

5. A conveyance made bona fide by the heir whose title by descent is 
not of record, conveys title, as against a prior unrecorded deed by the an- 
cestor, if the purchaser from the heir had no actual notice of the pricr 
deed. Id. 

6. In trespass to try title to a tract of land purchased from B., a 
woman, who from 1837 to 1867 lived with C. as his wife, and which was 
sold by B. after her desertion by C. The testimony was conflicting as to 
whether B. and C. were ever actually married. The court charged that 
if B. and C. lived together as man and wife, and by virtue of such cohab- 
itation got the certificate which they traded for the land in controversy, 
then, whether they were married or not, the land was their community 
property, and that on B.’s abandonment withcut cause, with nothing left 
for her support, she would have the right to sell the property for her sup- 
port. Held— 


1. Error, as the charge virtually withdrew the issue of 


the mar- 
riage of the parties from the jury. 

2. Quere. If the certificate was issued to C. because he was living 
with B. as a married man and the head of a family when they were 
not actually married, whether the woman would not be entitled to an 
interest of one-half the certificate, or its procecds, as the joint acqui- 
sition of the partnership? Id. 

42 
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COMMUNITY PROPERTY — continued. 


7. The fact that a surviving wife did not sign and swear to an inven- 
tory of the community property of herself and her deceased husband, 
under the act of August 26, 1856 (Pasch. Dig., art. 4648), before selling 
the land thus owned, will not in a collateral proceeding affect the validity 
of her deed, there being no charge of fraud, or that the land was sold for 
an improper purpose, if it appear that the land was valued by apprais- 
ers appointed by the court and their appraisement entered of record. 
Green v. Grissom, 452. 

8. See statement of case for facts held sufficient to authorize convey- 
ance of community land by surviving wife when her action was attacked 
in a collateral proceeding. Id. 


COMPROMISE. 


See ATTorRNry, 2. RATIFICATION, 1. 


CONSIGNMENT. 


1. B., a Galveston merchant, agreed, in 1877, in writing, with C., a mer- 
chant in the intericr, that B. would furnish C. the grip cotton tie on con- 
signment, C. agreeing ‘*to handle the cotton tie as follows, viz.: paying 
$2.50 per bundle, with invoice rendered (after first sixty days) every thirty 
days for number of bundles of cotton ties sold, Jess ten per cent.,’’ C. to 
give B. his “ entire shipments of cotton and influence,’ and to bear “all 
expenses on consignment, such as fire insurance, ete.’ C., after being 
adjudged a bankrupt, made a composition with his creditors under the 
act of June 22, 1874, B. not being included among those who accepted it. 
Afterwards, B. brought suit against C. on an account embracing charges 
antedating the bankruptcy, for ties and other merchandise furnished him, 
in which C. was credited with ‘net proceeds of different lots of cotton 
consigned by him. The default claimed was for failing to pay over at end 
of every thirty days. Held — 

1. C. was not required, under the contract, to keep separate the 
proceeds of each sale, to be delivered to B. as his money. 

2. C. could sell on any terms he chose, being required only to re- 
port and pay over every thirty days, at the rate stipulated by contract. 

3. Plaintiff *s demand was for a debi due under the contract, and 
not for a trust fund. 

4. Under the contract, the proceeds of sales did not become the 
property of B. so as to make it wrongful inC. to mingle them with 
his own money, and his failure to pay over did not exclude him from 
the benefits of the bankrupt law. His demand was not of such a 
fiduciary character as precluded its discharge by the bankrupt pro- 
ceedings and composition. Kaufmany. Alexander, 562. 


CONSOLIDATION OF RAILWAY COMPANY. 


1. The consolidation of the Houston & Great Northern, ani the Inter- 
national Railway companies, was unauthorized and wrongful as to a stock- 
holder cf the former company objecting thereto, and the same having 
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CONSOLIDATION OF RAILWAY COMPANY — continued. 
been consummated by a wrongful appropriation of the stockholder’s equi- 
table interest, the consolidated company was equitably bound to hin 
therefor. 7. &@G. N. R. R. Co. v. Bremond, %6. 

2. The two railway enterprises differed so widcly in their starting points, 
and the region of country to be traversed, that an original subscriber to 
the Houston & Great Northern Company might well object that he had 
not agreed to or authorized such a union, nor did he, by failing to object 
to a subsequent enlargement of the charter, which, whether it actually 
gave such power or not, did not, on its face, purport to give any power to 
consolidate, preclude himself from objecting to a consolidation making so 
fundamental a change in the objects of the corporation. Jd. 

3. A stockholder in a railway company which, against his protest, has 
been consolidated without authority of law, with another company, by 
the action of other stockholders, and whose equitable interest has been 
wrongfully appropriated by the consolidated company, cannot maintain 
an action for the injury against the directors of the company, as such; 
nor are the directors responsible to the corporation for a consolidation 
effected by act of the stockholders. Jd. 

4. A stockholder in a railway company, against whose protest a consol- 
idation was illegally effected by the company with another railway com- 
pany, delayed for more than two years the institution of proceedings 
against the consolidated company for the appropriation of his equitable 
interests: held, that while the delay might preclude him from enjoining 
the further prosecution of the consolidated enterprise, it did not prevent 
him from following up his equitable interest in the hands of a corpora- 
tion, which, by appropriating it without authority, became equitably 
bound to compensate him therefor. Jd. 


CONSTITUTIONAL LAW. 
See Crrres anp Towns, 6. Lien, 1. 

1. That part of the act of August 15, 1870, for the relief of the Hous- 
ton & Texas Central Railway Co., which authorized its extension to 
Austin, was not so foreign to the object expressed in the title of the act 
as to be violative of sec. 17, art. 12 of the constitution of 1869. HW. & 
T. C. R. R. Co. v. Odum, 345. 

2. Section 130 of the act of March 15, 1875, provides in effect that any 
city that may adopt that act as its charter, desiring to appropriate the land 
of an individual within its corporate limits for the purpose of a street, in case 
it cannot agree with the owner upon the price of the land to be taken, 
may appoint three disinterested freeholders of said city to assess the dam- 
ages which the land owner may sustain on account of such appropriation, 
who shall meet, and, after being duly sworn to make a just and true 
appraisement, and after hearing the parties, shall estimate the camages 
which the lend owner will sustain by reason of such appropriation, and 
report to the mayor and aldermen of the city, who may adopt or reject 
the sane. No appeal was given from their decision. Held — 
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CONSTITUTIONAL LAW —continued. 





1. Thou7vh the interests of individual members of the corporation 
selected to estimate the damages might be so remote as not to dis- 
qualify them to act when properly appointed, yet they should be se- 
lected under a rule which would be fair and impartial alike to both 
parties. Neither party should have the exclusive right to select the 
appraisers. 

2. Though in taking private property for public use, the party 
whese property is taken is not entitled, as a matter of right, to a 
trial by jury, unless the right be given in express terms by law; yet the 
proceeding is judicial in its character, and should be before an im- 
partial tribunal, under the rights and privileges which attend ju- 
dicial investigations. 

3. The section is unconstitutional. Rhine v. McKinney, 354. 

3. A suit by informacion in the nature of quo warranto, prosecuted in 
the name of the state of Texas against one charged with unlawfully 
holding the office of mayor of the city of Austin, is a civil proceeding of 
which the district court has, under the constitution, original jurisdic‘ion, the 
office being of the value of five hundred dollars. State v. De Gress, 387. 

4. Such a suit, though in form analogous to a criminal prosecution, is 
in the nature of a civil remedy; the statute authorizing the suit being a 
copy of the statute of the 9th Anne, which authorized a fine, must re- 
ceive the construction given to that statute, under which a nominal fine 
only was imposed. Id. 

5. A narrow and literal construction of the constitution, in regazd to 
the jurisdiction of the district court, will not be adopted, when its result 
would be to leave no tribunal competent to take jurisdiction of important 
cases arising under legislative enactments. Id. 

6. This case distinguished from Tunstall +. The State, 51 Tex., 82, and 
Trigg v. The State, 49 Tex., 643. Id. 

7. ‘Lhe city council of Austin, in acting under authority of its charter 
to judge of the election, returns and qualifications of its own members, 
and determine contested elections of city officers, trespassed on the juris- 
diction of no constitutional court. But if the council may “refuse the 
seat *’ to one claim:ng to have been elected mayor, because of disqualifi- 
cation, or ‘‘may remove him because of continuing disqualification,” 
their action in declaring him elected and instailing him into office cannot 
oust the district court of its constitutional jurisdiction to inquire into the 
forfeiture of the office. Jd. 

8. Officers of the United States on the retired list constitute a part of 
the army of the United States; they retain the actual rank held by them 
at the date of their retirement; receive seventy-five per cent. of the pay 
of that rank; are subject to trials by cour.s martial, and may be assigned 
to duty at the soldiers’ home. Such an officer holds a ‘lucrative office” 
uader the United States, and an office of ‘trust or profit’ in contempla- 
tion of the constitution of the state. Id. 
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CONSTITUTIONAL LAW — continued. : 

9. The office of mayor f the city of Austin cannot legally be held by 
one who at the same time continues an officer of the army of the United 
States on the retired hst. Id. 

10. No forced sale of the homestead can be made, since the adoption 
of the constitution of 1876, for work done and material furnished in con- 
structing improvements on it, unless the contract therefor is in writing, and 
the consent of the wife given thereto, under the same formalities required 
in making a conveyance of the homestead. Barnes vy. White, 62%. 

CONSTRUCTION. 

See Crrres AND Towns, 2. JURISDICTION, 3. 

1. A mortgagor, to secure an antecedent debt, executed a mortgage on 
all his lands “ unappropriated”’ in the Abner Le survey. When the 
mortgage was executed, it appeared from the records of the county, that 
the mortgagor owned of said survey seventeen hundred and ninety-two 
and 61-100 acres, but he had prior thereto conveyed all of said survey by 
deed, not then registered, except one hundred and fifty acres. In a con- 
test between the purchaser under the mortgage, and the owner of the 
interest conveyed in the unrecorded deed, there being no allegation of 
mistake, or showing a right to reform the mortgage as against third par- 
ties, held, that the purchaser under the mortgage acquired title to the one 
hundred and fifty acres only. Crawford v. Bonner, 194. 

CONSTRUCTION OF STATUTES. 

1. The statute permitting a second suit in trespass, to try title, should 
be strictly construed. Spence v. McGowan, 30. 

2. A more liberal rule of construction is allowed, in favor of public 
charters, granted for the general good, than in private charters for indi- 
vidual gain. Brennan vy. Bradshaiwe, 339. 

3. A more liberal rule of construction should be allowed against the 
repeal of one statute by another by implication, when both are passed 
by the same legislature, than would prevail if the last act were passed 
at a subsequent session. H. d& T. C. R. R. Co. v. Ford, 364. 

CONSTRUCTIVE NOTICE. 

1. Though as a general rule, possession of real estate is constructive 
notice of the title of the possessor, yet the bare fact of continued posses- 
sion of land by a vendor, for a time less than would be reasonably neces- 
sary to remove from the place after the execution and record of his deed, 
will not charge a subsequent purchaser from his vendee with notice of a 
secret trust, whereby an absolute deed of the vendor would be rendered 
inoperative. Cameron v. Romele, 238. 

2. When both the vendor and vendee are in possession of land, so far 
as third parties may be affected, the law regards the possession as being 
with him who has the title. Jd. 

3. The fact that a vendee is in indigent circumstances when a deed is 
made to him, will not charge a subsequent purchaser from him with 
notice of a secret trust upon which the deed was made, in the absence of 
other facts casting suspicion on the title. Id. 
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CONTRACT. 
See Homesreap, 2. Mecuanics’ Lrry, 1, 2, 3, 4, 5. 
INTEREST, 3. STATUTE OF FRAUDs, 1. 


1. In a suit against a street railway for damages resulting from alleged 
negligence, it was charged that the negligence consisted in failing to 
keep the track in good repair and on a level with the grade of the street. 
The contract with the city under which the road was constructed required 
that the track should be so built as not to impede travel on the streets 
traversed by it, after the streets should be graded, and required the com- 


‘ pany to keep its road-bed in good repair, up to the level of the street; 


and that it should in no case be below the city grade of the streets after 
the streets were graded. Held — 

1. That the road was under no obligation to fill up the streets be- 
neath its track so as to have its road-bed on a level with the street, but 
was bound to conform and keep the level of the road-bed up to that of 
the street when graded. 

2. The company incurred no liability for failing to conform the ele- 
vation of its track to irregularities in the street, when it had once been 
constructed in accordance with an established grade. 

5. The company being by its contract bound to so construct its road 
as ‘‘not to impede carriage travel after the streets have been graded 
by the city,"’ would be in default, even after conforming to the estab- 
lished grade, if it failed to take such precautions as would enable vehi- 
cles to cross it with reasonable safety at such places and intervals as th> 
public convenience required, even if the street had worn away from the 
established grade. But it did not necessarily result that the company 

yas under legal obligation to keep its road at all points so that vehicles 

could cross in safety. Galveston R'y Co. vy. Nolan, 159. 

2. A contract between the owner of a land certi‘icate and a locator for 
the location of the same, by the terms of which the locator is to have a 
portion of the land when titled, is a contract for the joint acquisition of 
land; the contract when performed is analogous to a joint purchase of 
land, and the owner of the certificate holds the title that issues thereon 
in trust for the locator, to the extent of the interest he was to acquire for 
his services. Doss vy. Slaughter, 235. 

3. If the certificate be located on separate tracts of land, the interest 
of the locator attaches to each survey; if but a portion of the certificate 
is located and titled, the locator is prima facie entitled to his pro rata 
interest in the portion thus titled. Id. 

4. B., a Galveston merchant, agreed in 1877, in writing, with C., a 
merchant in the interior, that B. would furnish C. the grip cotton tie on 
consignment, C. agreeing *‘to handle the cotton tie as follows, viz.: pay- 
ing $2.50 per bundle, with invoice rendered (after first sixty days) every 
thirty days for number of bundles of cotton ties sold, less ten per cent.,"’ 
C. to give B. his ‘‘ entire shipments of cotton and influence," and to bear 
‘“‘all expenses on consignment, such as fire insurance, ete.’ C., after 
being adjudged a bankrupt, made a composition with his creditors under 
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CONTRACT — continued. 
the act of June 22, 1874, B. not being included among those who accepted 
it. Afterwards, B. brought suit against C. on an account embracing 
charges antedating the bankruptcy, ror ties and other merchandise fur- 
nished him, in which C. was credited with net proceeds of ditferent lots of 
cotton consigned by him. The default claimed was for failing to pay 
over at end of every thirty days. Held — 

1. C. was not required, under the contract, to keep separate the pro- 
ceeds of each sale, to be delivered to B. as his money. 

2. C. could sell on any terms he chose, being required only to report 
and pay over every thirty days, at the rate stipulated by contract. 

3. Plaintiff's demand was for a debt due under the contract, and not 
for a trust fund. 

4. Under the contract, the proceeds of sales did not become the 
property of B. so as to make it wrongful in C. to mingle them with his 
own money, and his failure to pay over did not exclude him from the 
benefits of the bankrupt law. His demand was not of such a fiduciary 
character as precluded its discharge by the bankrupt proceedings and 
composition. Kaufman vy. Alexander, 562. 

5. A banking house in San Antonio wrote the following letter: 

“San Antontro, April 29, 1875. 
“Messrs. D. & Bro.— Gentlemen — Messrs. B. & Co., of St. Louis, 
write us to pay all your drafts for cattle purchases. We will furnish 
all funds for these purchases, taking your drafts for them. 
‘* Respectfully, L. & M.” 
Afierwavds, D. & Bro. drew their sight draft on L. & M. in favor of a 
third party, and at the same tim? drew on B. & Co. in favor of L. & M 
to cover the amount at twenty days. The draft on L. & M. was protested, 
and in a suit by the holder against L. & M., held, 

1. The letter of credit of April 29 was only such on condition that 
D. & Bro. should draw in favor of L. & M. on B. & Co., to cover any 
drafts drawn by D. & Bro. on L. & M. 

2. Compliance with this condition was in the nature of a condition 
precedent. 

3. A draft on B. & Co. in favor of L. & M. at twenty days to cover 
the sight draft, was not a compliance with the condition. Lochivood a: 


Manning v. Brownson, 525. 


CONTRIBUTORY NEGLIGENCE. See NeGitcence. 
CONVERSION. See Estares or Drecepenrts, 3. 
CONVEYANCE. See Deep. 
CORPORATION. 
See Crtres AND Towns. RAILWAY COMPANY. 
FRANCHISE. Rar~way Srock. 
1. The liability of directors for a breach of duty which involves the 
property, as a whole, of the corporation for which they act, is primarily to 
the corporation whose agents they are. Evans v. Brandon, 56. 
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CORPORATION — continued. 


2. If the corporation refuses to sue, and is still under the control of the 
directors sought to be held responsible, a stockholder may maintain an 
equitable proceeding to protect the interests of the corporation, as the 
trustee for all its stockholders and creditors. Id. e 
3. A petition by a stockholder in a corporation for a recovery of dam- 
ages for the wrongful acts of the directory, not in behalf of the corpora- 
tion, but for himself individually, is bad on demurrer. Jd. 


COSTS. See Srarures ConstRUuED, 19. 


CUSTOM. See Norice, 2. 


CUMULATIVE. See CLerk’s Costs, 1. 


DAMAGES. See Interest, 3. Ratmmway Company. StTocKHOLDER, 4. 





1. A railway company is not liable in damages for culpable negligence, 
where the injury results from the failure of the company to provide in 
the construction of its roadbed against extraordinary floods unknown to 
common experience, and which could not have been reasonably antici- 
pated in the construction of the road. Railway Co. v. Haloran, 46. 

2. The liability of directors for a breach of duty which involves the 
property, as a whole, of the corporation for which they act, is primarily to 
the corporation whose agents they are. Evans v. Brandon, 56. 

5. If the corporation refuses to sue, and is still under the control of 
the directors sought to be held responsible, a stockholder may maintain 
an equitable proceeding to protect the interests of the corporation, as the 
trustee for all its stockholders and creditors. Jd. 

4. A railway company is not liable to its employes as an insurer for 
injuries caused by defective implements it may furnish them, if all proper 
precautions be taken to see that they are reasonably safe and strong. 
G., H. dS. A. R. Co. v. Delahunty, 206. 

5. Ina suit for damages for personal injuries, brought by a brakeman 
against a railway company, in which the unskilfulness and incompetency 
of the engineer were charged as causes of the injury, the court admitted ‘ 
in evidence the declarations of the engineer to the plaintiff, to the effect 
that he would as soon run over him as not. Held — 

1. The evidence was admissible, as a circumstance showing the 
want of care on the part of the company in the selection of him as 
its engineer, but it should have been so restricted by appropriate 
instructions to the jury. 

2. The personal malice indicated by the declaration, if the cause 
of the injury, would not render the company liable for actual dam- 
ages thus inflicted on a fellow servant, and the jury should have 
been so instructed. H & 7’. C. R. R. Co. v. Willie, 318. 

6. A passerger on a railroad purchased a ticket from one not the agent 
of that road, which was issued by one who was the general ticket agent 
of another railway company. The agent issuing the ticket was author- 
ized, by custom among railroads, only to issue tickets of a certain pre- 
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DAMAGES — continued. 





scribed form. The ticket purchased was not of the prescribed form, and 
on being presented was not accepted by the conductor, who ejected the 
passenger from the car, after the train had proceeded a few miles from 
the station, on his refusing to pay his fare as a passenger. On appeal by 
the railway company from a judgment for seven hundred and fifty dollars 
damages against it, held, 

1. The ticket having been issued by one who at most occupied to 
the defendant company the relation of special agent, the passenger 
purchased the ticket at his own peril. 

2. The ticket when presented being detached from the stub, and 
having printed on it the words “not good if detached,” the con- 
ductor acted properly in rejecting it. 

3. The defendant company was not liable in damages. 

4. No special damage from inconvenienc2, disappointment or loss 
of time being proven, the verdict for seven hundred and fifty dollars 
Was excessive, even had the company been liable. H. & T.C. R. R. 
Co. v. Ford, 364. 


DEBTOR AND CREDITOR. See Constanment, 1. 


1. A general deposit with a banker creates, as between the bank and 
the depositor, simply the relation of debtor and creditor. Baker v. Ken- 
nedy, 200. 

2. A deposited money with B, a banker; the amount was passed to the 
credit of B on the books of a railway company, and a receipt therefor was 
given, which recited that the money was held “subject to order of C, or 
whom it might concern, being amount of money deposited with B by A 
te pay A's draft in favor of C, which C has not called for.”’ This arrange- 
ment was ratified by A. Afterwards the company consolidated the de- 
posit with items of account due D, who received therefor in his own name 
bonds covering the whole amount. In a suit by the assignee of A against 
D for the bonds covering the amount of this deposit, held — 

1. That no trust existed on the part of the company for the invest- 
ment of the deposit in bonds. 
2. The company, by the transaction, was simply substituted for B, 
and subrogated to his liability. 
3. The action of the company in placing the deposit to the credit 
of D, if unauthorized, did not make D the trustee for A, or authorize 
A to pursue any particular investment made by D of the fund. 
4. A’s remedy against D, if any, was for money received and con- 
verted. 
5. A judgment against D, for the amount due on the deposit, 
“which may be discharged by that amount in value of bonds of the 
company,”’ was error in a suit bronght for the recovery of the 


bonds. Jd. 


DECLARATIONS. See Evipence, 16. 


DECREE. See EvrpEence, 7, 8. 
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ERTY, 9, 

1. A mortzagor, to secure an antecedent debt, executed a mortgage on 
all his lands *‘ unappropriated "’ in the Abner Lee survey. When the 
mortgage was executed, it appeared from the records of the county, that 
tue mortgagor owned of said survey seventeen hundred and ninety-two and 
61-109 acres, but he had prior thereto conveyed all of said survey by deed 
not then registered, except one hundred and fifty acres. In a contest 
between the purchaser under the mortgage and the owner of the interest 
conveyed in the unrecorded deed, there being no allegation of mistake, or 
showing a right to reform the mortgage as against third parties, held, 
that the purchaser under the mortgage acquired title to the one hundred 
and fifty acres only. Crawford v. Bonner, 194. 

2. The description of land in an instrument purporting to convey it is 
sufficiently certain if it states the name of the tract and county in which 
it ‘is, and refers, for specific description, to deeds of record in which the 
land is clearly described. Steinbeck v. Stone, 382. 


DEED. See AcKNOWLEDGMENT. Marrrep Woman. Separate Prop- 
6. 


» 


3. A deed to land is not void for want of certainty in the description, 
which recites only the county in which it is situated, the number of acres 
it contains, and the designation of the particular claim by virtue of which 
it was located, if it conveys the entire tract, and not an undefined part. 
Knowles v. Torbitt, 557. 

4. This case distinguished from Wofford r. McKinna, 23 Tex., 36; Nor- 
ris v. Hant, 51 Tex., 699, and that class of cases, where, in an attempted 
conveyance of undefined portions of larger tracts, the ambiguity was ap- 
parent on the face of the instrument. Id. 

5. Under the modern practice in ejectment, a general description of 
the premises sued for is good, unless a different rule be prescribed by 
statute. Id. 

6. The delivery of a deed properly executed by the husband and wife, 
and acknowledged by them in accordance with the statute, when the de- 
livery is made by the husband, will pass the wife's title, though the de- 
livery may have been made in violation of instructions from the wife, if 
the grantee had no notice of the instructions; and aliter, if the grantee 
has notice that the delivery is unauthorized. Edwards v. Dismules, 605. 


DEED OF TRUST. See FraupuLent CoNVEYANCE, 2, 3, 5, 7. Mort- 


GAGE. TRusTs AND TRUSTEES. 

1. A stipulation in a deed of trust executed on a stock of goods to secure 
a creditor, which attempts to create a lien on such goods as may be after- 
wards added to the stock, cannot affect the other provisions of the deed, 
if it be in other respects valid. Scott v. Alford, 82. 


DELIVERY. See Deen, 6. 
DEMURRER. See Practice 1 District Court, 21. 
DEPOSIT. 





1. A geaeral deposit with a banker creates, as between the bank and 
the depositor, simply the relation of debtor and creditor. Baker v. Ken- 
nedy, 200. 
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DEPOSIT — continued. 

2. A deposited money with B, a banker; the amount was passed to the 
credit of B on the books of a railway company, and a receipt therefor was 
given, which recited that the money was held “ subject to the order of C, 
or whom it might conccrn, being amount cf money deposited with B by 
A to pay A’s draft in favor of C, which C has not called for.’’ This 

. : arrangement was ratified by A. Afterwards the company consolidated 
the deposit with items of account due D, who received therefor in his own 
name bonds covering the whole amount. In a suit by the assignee of A 
against D for the bonds covering the amount of this deposit, held— 

1, ‘That no trust existed on the part of the company for the invest- 
ment of the deposit in bonds. 





2. The company, by the transaction, was simply substituted for 
B, and subrogated to his liability. 

3. The action of the company in placing the deposit to the credit 
of D, if unauthorized, did not make D the trustee for A, or author- 
ize A to pursue any particular investment made by D of the fund. 

4. A’s remedy agains! D, if any, was for money received and con- 
verted. 

5. A judgment against D, for the amount due on the deposit, 
“ which may be discharged by that amount in value of bonds of the 
company,’’ was error in a suit broug'it for the recovery of the 
bonds. Id. 





DESCRIPTION. 

1. The description of land in an instrument purporting to convey it 1s 
sufficiently certain if it states the name of the tract and county in which 
it is, and refers, for specific desciiption, to deeds of record in which the 

»* land is clearly described. Steinbeck v. Stone, 382. 

2. In a suit to foreclose a vendor's lien, the fact that a note offered in 
evidence corresponds in date and amount with one recited in the deed as 
having been executed by the purchaser for the land, is prima facie evi- 

‘ , cence that it is the note exeeuted for the purchase money. Id. 

3. A deed to land is not void for want of certainty in the description, 
which recites only the county in which it is situated, the number of acres 
; it contains, and the designation of the particular claim by virtue of which 
it was located, if it conveys the entire tract, and not an undefined part. 
Knowles vy. Torbitt, 557. 

4. This case distinguished from Wofford vr. MceKinna, 23 Tex., 36; Nor- 
ris v. Hunt, 51 Tex., 609, and that class of cases, where, in an attempted 








conveyance of undefined portions of larger tracts, the ambiguity was ap- 
parent on the face of the instrument. Jd. 

5. Under the modern practice in ejectment, a general description of the 
premises sued for is good, unless a different rule be prescribed by stat- 
ute. Id. 

6. In a suit to enforce a vendor's lien on land for the payment of a note 
given for the purchase money, there was no specific description of the 
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DESCRIPTION — continued. 
land set forth in the petition in terms, but reference was made for further 
description to a deed executed by the vendor. Judgment was rendered 
for the amount due on the note, and ordering the sale of land not specific- 
ally described in terms by the judgment, but referred to as described in 
a deed recorded on certain pages of the county record of deeds: Jfeld — 

1, There being no statement of facts contained in the transcript, 
the presumption is in favor of the judgment. 

2. The description of the land was sufficiently certain, the same 
being set forth so as to be identified with certainty in the deed. 

3. The fact that the judgment describes the land further than as 
averred in the pleadings by reference to the particular registry book 
and page in which the deed to the same was recorded, was not a vari- 
ance from the pleading, but an additional description, which, in the 
absence of a statement of facts, it will be presumed was sustained by 
the pleadings. Rodgers v. McLaren, 423. 


DESIGNATION OF HOMESTEAD. 

1, The ordinary mode of designating a homestead is by occupancy. 
The necessity of legislation on this subject suggested. Barnes v. White, 
622. 

2. To impress the character of a homestead upon property where there 
has been no previous occupancy, there should at least be a present bona 
Jide intention to dedicate it as a home, coupled with such acts of prepara- 
tion and subsequent early use as a homestead as would reasonably ainount 
to notice of dedication, and thus prevent that from being used as an in- 
strument of fraud which was designed as a shield of protection. Jd. 


DIRECTORS. See Action, 1, 2. 


~ 


DISCUSSED. See Cases Discussep. 
DISSOLUTION OF PARTNERSHIP. See Partnersurp, 1. 
DISTINGUISHED. See Cases D'sTINGUISHED. 


DOMESTIC RELATIONS. 


See HusBAND AND WIFE. MARRIED WoMAN. 


DRAFTS. 
See LerreR OF CREDIT. CONTRACT. 
1. A banking house in San Antonio wrote the following letter: 
*San Antonro, April 29, 1875. 
‘Messrs. D. & Bro.— Gentlemen — Messrs. B. & Co., of St. Louis, 
write us to pay all your drafts for cattle purchases. We will farnish all 
funds for these purchoses, taking your drafts for them. 
‘** Respectfully, L. & M.”’ 
Afterwards, D. & Bro. drew their sight draft on L. & M. in favor of a 
third party, and at the same time drew on B. & Co. in favor of L. & M,. 
to cover the amount at twenty days. The draft on L. & M. was pro- 
tested; and in a suit by the holder against L. & M., held, 
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DRAFTS — continued. 
1. The letter of credit of April 29 was only such on condition that 
D. & Bro. should draw in favor of L. & M. on B. & Co., to cover any 
drafts drawn by D. & Bro. on L. & M. 
2. Compliance with this condition was in the nature of a condi‘ion 





precedent. 
3. A draft on B. & Co. in favor of L. & M., at twenty days to } 
cover the sight draft, was not a compliance with the condition. | 


Lockwood d: Manning v. Brownson, 523. 





DUE DILIGENCE. See FraupuLent CONVEYANCE, 5. JUDGMENT LIEN, 
1. Noricer, 3. 
DURESS. 

1. To entitle a party who has paid money to recover it back on the 
ground of duress, he must at the time of payment have been under the 
necessity of either then making the payment, or.of resorting to the 
courts to get possession of the property wrongfully detained, or to recover 


his liberty, or he must at least show that there was an apparent necessity 
of resorting to the courts for one or the other of these purposes. Ladd 
v. The S.C. P. ad: M. Co., 172. 


. 
EKJECTMENT. See Trespass to Try Trrte, 2. 
ELECTION. See Estares or DecEDENTs, 1. 
keearvetn ‘nore ‘a. t | 
EQUITABLE RELIEF. See Equrry, 1, 4. 
EQUITABLE TITLE. See Egqurry. 
EQUITY. 
1. In trespass to try title, brought in 1874, the plaintiff's petition, for- | 
mal in other respects, alleged a contract made in 1856 by his intestate to | 
convey the land on the payment of the purchase money notes by the 
| vendee; that the vendee died, and the defendant, with notice that the 


purchase money was unpaid, bought at administrator's sale; that posses- 
sion was taken by the vendee, and, though not adverse, was continued by 
those claiming under her; that a new purchase money note,was executed 
by the vendee in 1869, which remained unpaid, and that the same was 
presented and allowed as a claim against the estate of the vendee, ‘‘ to 
be paid when title is perfected.’’ The defendant demurred, and pleaded 
the act of the plaintiff in procuring an allowance of the claim, as a cred- 
itor of the estate, in estoppel of his right to maintain a suit for the land: 
Held — , 
1. That the superior title remained in the heirs and legal repre- 
sentatives of the vendor, and the petition was sufficient to support 


an action of trespass to try title. 
2. The legal title to the estate carried with it a legal right to the 
land. 


3. Whatever may have been the laches of the legal representa- 
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EQUITY — continued. 
tives of the vendor in enforcing a lien on the land, one represent- 
ing the purchaser could not retain the land without making full 
payment. 
4. Before the defendant can ask equity, he must do equity. Har- 
ris v. Catlin, 1. 

2. One who bids upon land at a sheriff's sale under an agreement with 
the judgment creditor that the purchase shall be for the creditor, holds 
the title in trust for him, though the deed be made in the name of the 
bidler. Byrnes v. Morris, 213. 

%. A bidder who, under such circumstances, receives a conveyance in 
his own name, cannot plead an estoppel against the judgment creditor 
who afterwards has the same land again sold under an alias execution, 
issued on the same judgment. ‘The rights of the bidder, if any, having 
ucerued before the second sale, he was not thereby inducted to change his 
former condition, or incur additional lability. Jd. 

4. A purchaser of land at a sale foreclosing a mortgage which was exe- 
cuted by the husband and wife jointly, on land held in trust by the hus- 
baad for the wife, cannot be dispossessed by the heir of the wife until he 
has done equity by paying off the mort 
305. 

5. Where land claimed as a homestead is charged with equities and 
incumbrances antedating the purchase, the husband, acting in good faith,’ 
has the right to adjust such equities and incumbrances by substituting for 
them a new lien onthe land. Gillum v. Collier et al., 592. 

6. lf the husband seeks to avoid such new lien on the ground that the 
homestead, at the time the new lien was given, was in fact free from all 


gage debt. Devis v. Roosvelt, 


one 


previous equities and incumbrances, he should establish his equitable de- 
fense with reasonable certainty. If limitation against the old incumbrance 
at the time the new lien was given be relied on, evidence should be pro- 
duced negativing the existence of any fact that could have kept the former 
incumbrance alive. Id. 

7. Where one conveys a portion of a tract of land, on the whole of 
which there is a former incumbrance, and afterwards adjusts the incum- 
brance by substituting therefor a new lien on the entire traet, his vendee 
not being a party thereto, satisfaction of the new lien can only be en- 
forced as against the vendor. Id. 

8. A patent for land issued to one not a colonist of Peters’ colony, and 
whic’ embraces land within the reservation made by the contract with W. 
S. Peters, will not be held void at the suit of parties having no equities 
prior to the issuance of the patent, if it was issued from the proper office, 
at a time when, on surveys lawfully made or renewed, during a preceding 
interval, such patent might have lawfully issued. Bryan v. Shirley, 440. 

STATES OF DECEDENTS. See Jupement, 1, 2, 7. Propare Mar- 
TERS. WITNEss, 2. 

1. Tne owner of a homestead executed a note to his intended wife, in 

consideration of the marriage (which was afterwards consummated), and 
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ESTATES OF DECEDENTS — continued. 
secured it by a mortgage on the homestead. He died, leaving the wife 
surviving, and the only constituent of the family, and by will recognized 
the mortgage lien and charged the homestead property with its payment: 
Held — 

1. That the widow could elect to retain the homestead, or accept 
the provisions of the will. 

2. That the note was a charge upon the property mortgaged for 
its payment, after it ceased to be a homestead. 

3. That in a suit to enforce her rights, her prayer for a sale of the 
property to satisfy the note, or in the alternative, for the possession 
and title of the property as a homestead, could not prejudice her 
claim. 

4. Had the note been allowed and paid without sale of the prop- 
erty, the widow would not have been entitled to retain possession of 
the homestead, as against others to whom the husband had by will 
bequeathed it; but she was entitled to possession until payment of 
the note, and until then could not be charged with the value of its 
use and occupation. 

5. Minor legatees. not the children of the deceased, who, under 

the will, took no interest in the homestead, were not necessary par- 
ties in a proceeding against the administrator to enforce the rights of 
the widow. 

6. A decree of the district court against the administrator of the 
estate, ordering the sale of the property for the payment of the note 
to be made by the sheriff, was error. After establishing the mort- 
gage, the judgment creditor should have been remitted to the county 
court for its satisfaction. McCormick v. McNeil, 15. 

2. Art. 5487, Pasch. Dig., which declared that property reserved from 
forced sale, or its value if there should be nosuch property, does not form 
any part of tlie estate of a deceased person if a constituent cf the family 
survives, was not repealed by the act of August 9, 1876 (acts of 16th Leg., 
p. 93). The probate court had full jurisdiction to secure to the surviving 
family the benefits of that provision of the act. MeGowen v. Zimple- 
man, 479. 


3. When administration is begun in the proper jurisdiction, under 
which property reserved from forced sale by art. 5487, Pasch. Dig., has 
been converted by proceedings regular in their character, the administra- 
tor is not liable in an action for conversion brought in the district court 
by a surviving constituent of the family of the decedent who failed to 
assert her rights in the probate court, ther2 being no charge of fraud. Jd. . 
4. The judgments of the probate court in matters of administration, 
where jurisdiction has attached, are, when regularly rendered, binding 
upon all parties in interest, until set aside by direct proceedings instituted 
for that purpose. Id. 





5. This case distinguished from Runnels v. Runnels, 27 Tex., 571. Id. 
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ESTOPPEL. See Certarnty, 1. Crrres anp Towns, 3. Evipence, 1. 
Equity, 2. Francuise, 9. Insurance Company, 3. Pieaprye, 2, 3. 
Purcuaser, 3. Rarmway Srock, 8. 


EVIDENCE. See Practice 1x Supreme Court, 1. Fravop, 1. 

1, A railway company, in an action against it by a stockholder for 
wrongful conversion of his interests, is not precluded by the erroneous esti- 
mates of its officials, embodied in a published report, from showing the 
true value of its assets. J. & G. N. R. R. Co. v. Bremond, 96. 

2. ‘The mere possession of a negotiable instrument produced in evidence 





by the indorsee or assignee when no indorsement is necessary, imports 
prima facie that he acquired it bona fide for full value, in the usual 
course of business, before maturity and without notice of any circum- 
stance impeaching its validity, and that he, as the, owner, is entitled to 
recover as against the maker, notwithstanding there might be a good 
defense to the instrument against the payee. Blum v. Loggins, 121. 

3. To admit a defense by the maker of such an instrument against the 
assignee, the maker must first prove that there was fraud or illegality in 
the inception of the instrument, or other circumstances which raise a 
strong suspicion of fraud or illegality. When this is done, it will devolve 
upon the holder to show that he acquired the instrument bona fide for 
va'ue, in the usual course of business, while current, and under circum- 
stances which created n> presumption that he knew the facts which 
impeached its validity. Id. 

4. The assignment of a negotiable note for the purpose of liquidating 
a pre-existing indebtedness, is not out of the usual course of business in 
the transfer and a:signment of commercial paper, and is for a valuable 
consideration. Jd. 

5. This case distinguished from Ayres v. Duprey, 27 Tex. 593. Jd. 

6. When the holder of a negotiable note takes the legal title to the ‘qe 
same merely as the agent of the payee. by whom it has been indorsed to 
him, and has himself no interest in the paper, but merely authority to 
collect it and apply the proceeds to a debt due him, the maker may avail 
himself of any defense to which he would be entitied if sued directly by 
the indorser. Jd. 

7. See opinion for statement of a witness, held to b> properly excluded 
by the court, because the same was argumentative, and a conclusion of 
the witness. Byrnes v. Morris, 215. 

8. In a suit involving title to land, the decree of a chancery court of 
another state was offered in evidence to show the nature and terms of a 
trust under which money was transferred, by order of that court, to a 

. trustee appointed by a district court of Texas to receive it, which moncy 
was invested in the land, under a deed showing the trust character of the 
transaction: Held, that the decree was properly admitted in evidence, not 
as a muniment of title, but as showing the nature and terms of the trust 
attaching to the funds, and also attaching to the land in which they were 
invested. Wallace v. Campbell & Maxey, 229. 
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EVIDENCE — continued. 

9. The decree of the court of chancery recited that ‘neither the corpus 
of the trust fund, nor the increase thereof, should be subject to any debts 
which the cestui que trust now owes, or may hereafter contract, but the 
said trustee shall apply the income of the same to the use and benefit of 
the said cestui que trust.’’ The fund, being transferred to Texas, was in- 
vested in land under a conveyance to the Texas trustee, ‘‘to hold for the 
use and benefit of the said cestui que trust and the heirs of his body for- 
ever.” In a suit between the purchaser of the land under execution 
against the cestui que trust, and the trustee, held, 





1. The cestui que trust had no interest in the land subject to 
execution. 
‘ 2. The purchaser under execution was chargeable with notice that 
the legal title was held by the trustee, and he acquired no better 
title than the cestui que trust had. Id. 

10. A duly certified copy from the records of the district court, of a 
judgment rendered therein, is admissible in evidence without the aid of 
the statute making duly recorded instruments admissible, and conse- 
quently is not affected by the proviso requ‘ring such instruments to be 
filed among the papers three days before the ccmmencement of trial. 
(R. C., 2257.) McDaniel vy. Weiss, 257. 

11. In a suit for damages for personal injuries, brought by a brakeman 
against a railway company, in which the unskilfulness and incompetency 
of the engineer were charged as causes of the injury, the court admitted 
in evidence the declarations of the engineer to the plaintiff, to the effect 
that he would as soon run over him as not. Held— ‘ 

1. The evidence was admissible, as a circumstance showing the 
want of care on the part of the company in the selection of him as 
its engineer, but it should have been so restricted by appropriate in- 

ide structions to the jury. 

2. The persona! malice indicated by the declaration, if the cause 
of the injury, would not render the company liable for actual dam- 
ages thus inflicted on a fellow servant, and the jury should have been 
so instructed. H. d& T. R. R. Co. v. Willie, 318. 

12. Suit was instituted by mandamus to compel a survey, by the holder 
of a land certificate, and to cancel a patent issued to the land. The de- 
cree cancelled the patent, and decreed the land to be subject to the file 
and loca‘ion of the plaintiff. Held, the fact that the record did not dis- 
close that the surveyor was still a surveyor at the date of the judgment 
was not sufficient to require a reversal. De Montel v. Speed, 559. 

13. In a suit to foreclose a vendor's lien, the fact that a note offered in 
: evidence corresponds in date and amount with one recited in the deed as 
, having been executed by the purchaser for the land, is prima facie evi- 
dence that it is the note executed for the purchase money. Steinbeck v. 
Stone, 382. 

14. The statute does not disqualify a party to a suit by an administra- 
tor from testifying in the cause, except as to a transaction with, or state- 

43 








674 INDEX. 


EVIDENCE — continued. 
ment by, the intestate. (Rev. Stat., art. 2248.) In such a suit the de- 
fendant may testify as to what he himself had done under and by virtue 
of a contract with the intestate. Potter v. Wheat, 401. 

15. There is no rule of law which forbids the wife, in support of her 
rights against a third party, from testifying as to the fraudulent acts of 
her husband. Edwards v. Dismukes, 605. 

16. In proceeding against a sheriff for failing to levy an execution 
which came to his hands in November, the tax rolls showing that the de- 
fendant in execution rendered no property for taxes on the first day of the 
preceding January, would be inadmissible in evidence. Battle v. Chan- 
dler, 613. 

17. In such a proceeding the declarations of the defendant in execution, 
made after the return of the execution, to the effect that he had no prop- 
erty liable to levy while the execution was in the officer's hands, is irrel- 
evant and inadmissible to prove that fact. Id. 

18. When evidence is offered which is not admissible for the general 
purposes of the trial, and exception is made to it on such ground, if the 
exception be overruled on the ground that such testimony is admissible 
for a special purpose and to a limited extent, the record should show that 
it was admitted only to the extent and forthe purpose for which it is 
legitimately admissible. Jd. 


EXCESSIVE DAMAGES. See Damaaegs, 6. 
EXECUTION OF POWER. See Powers, 1. 


EXECUTION SALE. See Jupement Lien, 1. 

1. A plaintiff who, at execution sale under judgment foreclosing a iien 
reserved in a deed made by him to the defendant, in a proceeding to 
which a subsequent vendee in possession was not a party, may, after 
bidding off the land and crediting the amount of his bid on the execu- 
tion, have the sale set aside, in a subsequent proceeding against both 
parties, the credit on the execution cancelled, and the property subjected 
by decree to sale to satisfy the lien. No objection to the second proceed- 
ing was urged by the defendant in the original suit. Savage v. Fair- 
man, 601. 

2. The legal effect of both proceedings is a personal judgment against 


the original vendor for the debt, and a decree against him and his 
vendee, subjecting the land to the satisfaction of the lien. Id. ’ 


EXECUTORS AND ADMINISTRATORS. See Estates or DECEDENTs. 
EXEMPLARY DAMAGES. See Damages, 6. . 


FACT CASES. See Jupement, 8. 
1. See statement and opinion for facts under which property worth 
2,000, was sold at trust sale for $100, and the sale sustained, Klein v. 
Glass, 37. 
2. See statement and opinion for facts on which a charge to the jury, 
that tue liability of a railway company to a passenger injured by an ac- 
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FACT CASES — continued. 
cident, caused by a defective road-bed, depended upon the ‘“‘ manner and 
speed of running the train, considering the condition of the track and the 
state of the weather, if that in any way superinduced the accident,’’ was 
held error. Railroad Co. v. Halloren, 46. 

3. See opinion for statement of a witness, held to be properly excluded 
by the court, because the same was argumentative, and a conclusion of 
the witness. Byrnes v. Morris, 213. 

4. See statement of case for facts sufficient to support a finding, that 
land was eccmmunity property when conveyed to the wife and subject to 
execution against the husband. McDaniel v. Weiss, 257. 

5. See statement and opinion for case in which objection to a judgment 
for ten per cent. attorney's fees azainst the obligors in a promissory note, 
eame too late when made for the first time after appeal. Smith v. 
Brownson d& Co., 271. 

6. See statement of the case for facts sufficient to authorize an injunc- 
tion against a judgment rendered against a garnishee. Freeman vy. 
Miller, 372. 

7. See errors assigned in such general terms as, under the rules of prac- 
tice, the court will not be required to pass upon. Carter v. Roland, 540. 

8. See statement for a case in which the husband was not a necessary 
party, andin which the dismissal of the suit as to him did not operate a 
discontinuance. Edwards y. Dismukes, 605. 

9. See statement of case for facts held sufficient to authorize convey- 
ance of community land by surviving wife when her action was attacked 
in a collateral proceeding. Grveen v. Grissom, 432. 

10. See statement of case for land certificates, which it was held was 
not so defective as to affect the validity of a patent issued thereon. 
Bryan v. Shirley, 440. 2 


FINAL JUDGMENT. : 

1. A judgment of revivor, which simply recites and verifies the rendi- 
tion of the former judgment, but which makes no provision for the issu- 
ance of execution to enforce the collection of the amount formerly 
ascertained to be due, is not afinal judgment. Fitzgerald v. Evans, 461. 

2. Ajudgment final should contain, Ist. The facts judicially ascertained, 
with the ‘manner of ascertaining them entered of record. 2d. The 
recorded declaration of the court, prunouncing the legal consequences of 
the facts thus judicially ascertained. Id. 

FORCIBLE ENTRY AND DETAINER. 

1. The policy of the law being to confine the inquiry, in proceedings 
in forcible entry and detainer, to the question of the right of possession 
only, a third party, who, in sucha proceeding before a magistrate, claims 
possession by virtue of his superior title, cannot intervene, sinc2 the magis- 
trate cannot try the question of title. Texas Land Co. vy. Turman, 619. 

2. In such a proceeding, a tenant holding over may, however, defend 
his possession by showing that after lease he purchased the landlord's 
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FORCIBLE ENTRY AND DETAINER — continued. 
title at execution sale, and he may lawfully attorn to a third party, who, 
after the date of his lease, had thus purchased. Id. 

3. A third party thus purchasing title may, by injunction, stay pro- 
ceedings by the original landlord, who is insolvent, against the tenant, 
until the question of title can be determined. Id. 

4. The statute of forcible entry and detainer, which makes the decision 
of the county court on appeal or certiorari final, was intended as the rule 
between the orig:nal parties only. Jd. 

5. When, on motion, an injunction which issued to stay proceedings 
before a magistrate in forcible entry and detainer, issued on a petition 
which containcl the allegations of a petition in trespass to try title, is 
dissolved, it is error to dismiss the petition, but the same should be con- 
tinued over for a hearing on the merits. Id. 

FORCED SALE. 

1. No decree can b2 rendered in a proceeding based on a promissory 
note executed jointly by the husband and wife, subjecting her separate 
estate to forced sale, in the absence of averments and proof that the obli- 
gation was incurred for necessaries for the wife and family or for her sep- 
arate estate. Smith v. Brownson d: Co., 271. 


2. In such a proceeding, the failure to render a general judgment 


against the wife, is not error to the injury of a surety on the note of which 
he can complain. Id. 

3. No forced sale of the homestead can be made, since the adoption of 
the constitution of 1876, for work done and material furnished in con- 
structing improvements on it, unless the contract therefor is in writing, 
and the consent of the wife given thereto, under the same formalities re- 
quired in making a conveyance of the homestead. Barnes v. White, 628. 

FOREIGN JUDGMENT. 
1. The decree of a court of another state cannot affect directly the title 
to land in Texas. Davis v. Roosvelt, 305. 
FORFEITURE. 
See Crtres AnD Towns, 10. INsuRANCE CoMPANY, 9. 
FRANCHISE. 

1. A cotton press and manufacturing company does not, by virtue of 
the legislative act incorporating it for the purpose of carrying on a ware- 
housing and cotton compress business, submit its property and services to 
public use. It is by reason of the nature and character of the business, 
and not from the fact that it is carried on by an individual or corporation, 
that the laws hold the property or services of the owner to have been sub- 
mitted to public use. Laddv. The S.C. P. & M. Co., 172. 

2. The business of warehousing and compressing cotton is not an em- 
ployment which the common law declares public. Id. 

3. In the absence of a legislative enactment, a business strictly juris 
privati will not become juris publici by reason of its magnitude or the 
number of persons affected by it; the right to control the property in- 
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FRANCHISE — continued. 
vested in it pertains (if to any) to the legislative and not to the judicial 
department of the government. 1d. 

4. A party who has not subjected his property and services to public 
use, by the character of his business, does not do so by reason of a com- 
bination with others in a like businesss, though he may be enabled thereby 
to exact from those who may employ him unreasonable and exortionate 
charges for the services rendered. Id. 

5. Munn v. Illinois, 4 Otto, 125, discussed. Jd. 

6. Plaintiff alleged in effect that defendants, who were engaged in the 
business of receiving, storing, compressing and delivering cotton, had, 
without any exclusive right to conduct that business, by combination, 
virtually acquired its exclusive control in the city of Galveston, which 
enabled them to extort fictitious charges, and charges without considera- 
tion, and thereby to collect toll on nearly all the cotton produced in 
Texas: Held — 

1. That in the absence of a legislative act, it did not follow as 
matter of law that the business was affected with a public use. 

2. If the combination was illegal, the parties to it would be sub- 
ject to such penalties as the law imposes. 

3. Quere, whether the legislative department can declare a busi- 
ness juris publici if the circumstances under which it is conducted 
would seem to justify, and the good of society require it, which, in 
the absence of such an act, would be subject to the laws governing 
private business, without violating the constitution. Jd. 

7. The creation of a corporate franchise is an attribute of sovereignty 
to be exercised solely by the supreme power of the state. Such fran- 
chise being amenable only to the power which created it, that power 
alone can question the legality of its existence, by such proceeding as in 
its wisdom it may adopt. Brennan v. Bradshaw, 350. 

8. A more liberal rule of construction is allowed, in favor of public 
charters granted for the general good, than in private charters for indi- 
vidual gain. Id. 

9. By the general incorporation act of March 15, 1875, the legislature 
provided that a city might abandon its existing charter, and become in- 
corporated under the general law, by a vote of two-thirds of its city 
council, which action should be entered on the journal proceedings, and 
acopy thereof, under the ccrporate seal, should be filed and recorded in the 
office of the clerk of the district court of the county in which such city is 
situated. On a proceeding to enjoin the collection of taxes by the new 
city government operating under the general law, but which did not at- 
test the proceedings adopting the general incorporation law, under a cor- 
porate seal: Held — 

1. The controlling prerequisite of the statute for the acceptance 
of the new charter was the two-thirds vote of the city council, 
and the attestation by the corporate seal was not an essential pre- 
requisite to the existence of the new corporation. 
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FRANCHISE — continued. 

2. It being shown that the city had existed for twenty years with- 
out a corporate seal, it was estopped from dexying its corporate exist- 
ence, and its citizens are in like manner estopped in a mere collateral 
proceeding. Id. 

10. A charter to build a railroad to a city imports authority to extend 
the road within the corporate limits, and the statute confers on a railroad 
having such charter the right to use any public street within such city, 
without making compensation therefor; the particular street being either 
agreed upon with the authorities of the city or designated in the manner 
pointed out by the statute. H. & T. C. R. R. Co. v. Odum, 343. 


FRAUD. 

See Communrry Prorenry, 2. NEGOTIABLE INSTRUMENTS, 2. 

FRAUDULENT CoNVEYANCE. Payment, 1. 

1. Inasuit by an assignee under deed, for the benefit of creditors, 
against an attaching creditor, the petition set forth the deed of assign- 
ment, in which the following clause was found: ‘*‘ And my said trustee 
is hereby directed, when he sha!i have realized cash from said assets, in such 
sums as he may deem proper, that he pay out the same pro rata to the 
said creditors by installments or dividends, or he may retain the same 
until all the assets are converted, then pay out the whole, and close up 
the entire matter at once."’ On general demurrer to the petition, it was 
insisted that by reason of that clause the deed was void for fraud. Held — 

1. The clause in the deed is not of itself necessarily so inconsistent 
with fair dealing and the just rights of creditors, as to have required 
the court to declare the deed null and void. 

2. There was no error in overruling the demurrer and permitting the 
deed to be read in evidence. 

3. The fact that the deed authorized the assignee to sell for cash, or 
on credit, was but a badge of fraud, and did not per se render the 
deed void. Hicks v. Copeland, 581. 

2. In such a suit, the contest being virtually an effort by one creditor to 


subject property to his exclusive benefit as against all the other creditors, 
the exclusion of the evidence of the assignee (who asserted no right in 
himself as against creditors), as to how many of the notes and accounts 
assigned he had collected at the time of trial. was not error. Id. 

3. A valid assignment for the benefit of creditors cannot be rendered 
invalid by the subsequent neglect of the assignee to discharge his duties 


under the assignment. Jd. 
4, A deed of assignment for the benefit of all the creditors failed to 
convey all the property of the debtor subject to execution. Held — 

1. The failure to convey all the property, conceding the omission to 
be a badge of fraud, was not sufficient to entitle one of the creditors, 
for whose benefit in common with others the assignment was made, 
to have the deed declared absolutely void for his sole benefit. Jd. 
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FRAUD — continued. 
5. This case distinguished from D’Invernoise v. Leavitt, 23 Barb., 
80. Id. 
6. Wilson rv. Forsyth, 24 Barb., approved. Id. 
7. There is no rule of law which forbids the wife, in support of her 
tights against a third party, from testifying as to the fraudulent acts of 
her husband. Edwards v. Dismukes, 605. 


FRAUDULENT CONVEYANCE. See Fravup. 

1. It is only when the fact or intention which avoids a deed is patent 
upon the face of the instrument, or is a necessary deduction from it, that 
the court can pronounce it void. Nor is it authorized to tell the jury, 
upon proof of a given fact, that they should find against the instrument, 
unless fraud is a legal and indisputable deduction from the existence of 
the fact. Scott v. Alford, 82. 

2. A bankrupt, within six months prior to being adjudged a bankrupt, 
executed a deed of trust upon his entire stock of goods to secure a cred- 
itor; the deed was not filed for record until two months after its execution. 
No provision was made for other creditors. The trustee was to take pos- 
session only on the non-payment of the debt at maturity, and the busi- 
ness was to be conducted by the debtor, as usual, in the ordinary ecurse 
of trade. Held, that the transaction was not fraudulent per se; for a court 
to hold otherwise would be a usurpation of the province of the jury. Jd. 

5. An assignee in bankruptcy who failed to show that he represented 
creditors who were hindered, delayed or defrauded by a deed of trust, 
made and recorded by the bankrupt within six months before the adjudi- 
cation in bankruptcy, was bound by it. Id. 

4. The bankrupt law did not absolutely avoid all transfers made by the 
bankrupt within six months prior to the adjudication in bankruptcy, but 
only those in which the grantee had reasonable cause to believe that the 
conveyance was made contrary to, or in fraud of} thelaw. Jd. 

5. The execution of a deed of trust by a debtor, out of his usual course 
of business, to secure a creditor, does not affect the creditor with notice of 
the debtor's insolvency, but imposes on him the duty of using due dili- 
gence to ascertain the fact. Jd. 

6. This ease distinguished from Peiser v. Peticolas, 50 Tex., 658, and 
the latter case discussed. Jd. 

7. A stipulation in a deed of trust executed on a stock of goods to se- 
cure a creditor, which attempts to create a lien on such goods as may be 
afterwards added to the stock, cannot affect the other provisions of the 
deed, if it be in other respects valid. Id. 


8. The authority of courts will not be exercised to cancel a deed on the 


application of the vendor, when it is made for the purpose of evading 
the payment of just debts; and it would seem that the same rule should 
apply when the conveyance was made with that motive, though under a 
mistake as to the liability of the vendor for the debt, caused by the 
frauduient representations of the vendee. Cameron v. Romele, 233. 
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GARNISHMENT. 

1. The payment of debt is not imposed on the garnishee as a penalty 
for his failure to make full answer, but because having failed to make 
such answer, he is supposed to tacit!y admit that he has the means in his 
hands, or knows of property from which payment could be made. F'ree- 
man v. Miller, 372. 

2. To entitle a garnishee against whom judgment has been rendered to 
relief by injunction, he must show: First, that he has a good defense 
to the entire cause of action, or to such part of it as he proposes in his 
petition to litigate. Second, that it would be clearly unjust to permit it 
to be enforced. Third, that he could not avail himself of the defense at 
the proper time, or that he was prevented by frand or accident, unmixed 
with any fault or negligence in himself or his agents, from interposing 
his defense. Id. ' 

3. See statement of the case for facts sufficient to authorize an injunc- 
tion against a judgment rendered against a garnishee. Id. 


GRANT. See Patent. 
GROSS NEGLIGENCE. See NeGuicEence. 


HEIRS 
See Bona Five PurcHaser, 2. Trusts AND TrusTEEs, 11. 


HOMESTEAD. See Practice 1n Districr Court, 1). 

1. The owner of a homestead executed a note to his intended wife, in 
consideration of the marriage (which was afterwards consummated), and 
secured it by a mortgage on the homestead. He died, leaving the wife 
surviving, and the only constituent of the family, and, by will, recognized 
the mortgage lien and charged the homestead property with its payment: 
Held — 

1. That the widow could elect to retain the homestead, or accept 
the provisions of the will. 

2. That the note was a charge upon the property mor!gaged for 
its payment, after it ceased to be a homestead. 

3. That in a suit to enforce her rights, her prayer for a sale of the 
property to satisfy the note, or, in the alternative, for the possession 
and title of the property as a homestead, could not prejudice her 
claim. 

4, Had the note been allowed and paid without sale of the prop- 
erty, the widow would not have been entitled to retain possession of 
the homestead, as against others to whom the husband had by will 
bequeathed it; but she was entitled to possession until payment of 
the note, and until then, could not be charged with the value of its 
use and occupation. 

5. Minor legatees, not the children of the deceased, who, under 
the will, took no interest in the homestead, were not necessary 
parties in a proceeding against the administrator to enforce the rights 
of the widow. 
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HOMESTEAD — continued. 

6. A decree of the district court against the administrator of the 
estate, ordering the sale of the property for the payment of the note 
to be made by the sheriff, was error. After establishing the mort- 
gage, the judgment creditor should hive been remitted to the county 
court for its satisfaction. McCormick v. McNeil, 15. 

2. Under the provisions of the act of November 17, 1871 [Pasch. Dig. 
art. 7112], the husband alone, as the head of the family, could, in a 
proper case, ina bona fide transaction, where there was no intention to 
defraud the wife, so contract for material and labor to improve the home- 
stead, not the separate property of the wife, as to make the claim there- 
for the basis to fix and secure the mechanic’s lien on the homestead. 
Minor v. Moore &: Ownby, 224. 

3. Where land claimed as a homestead is charged with equities and 
incumbrances antedating the purchase, the husband, acting in good faith, 
has the right to adjust such equities and incumbrances by substituting for 
them a new lien on the land. Gillum vy. Collier et al., 592. 

4. If the husband seeks to avoid such new lien on the ground that the 
homestead, at the time the new lien was given, was in fact free from all 
previous equities and incumbrances, he should establish his equitable de- 
fense with reasonable certainty. If limitation against the old incumbrance 
at the time the new lien was given be relied on, evidence should be pro- 
duced negativing the existence of any fact that could have kept the former 
incumbrance alive. Id. 

5. No forced sale of the homestead can be made, since the adoption 
of the constitution of 1876, for work done and material furnished in con- 








structing improvements on it, unless the contract therefor is in writing, and 
the consent of the wife given thereto, under the same formalities required 


in making a conveyance of the homestead. Barnes v. White, 623. 

6. The ordinary mode of designating a homestead is by occupancy. 
The necessity of legislation on this subject suggested. Jd. 

7. To impress the character of a homestead upon property where there 
has been no previous occupancy, there should at least be a present bona 
Jide intention to delicate it as a home, coupled with such acts of prepara- 
tion and subsequent early use as a homestead as would reasonably amount 
to notice of dedication, and thus prevent that from being used as an in- 
strument of fraud which was designed as a shield of protection. Jd. 


HUSBAND AND WIFE. See Marrrep Woman. 

1. When the husband deserts the wife, ceases to discharge his marital 
duties, and contributes nothing to her support and to the support of the 
children, the power to manage. control and dispose of the community 
property for purposes of support is transferred to the wife. In such a 
case, the discretion exercised by the wife in selling the community prop- 
erty will not be reviewed, unless it has been used to perpetrate a fraud on 
the husband's rights. Zimpleman v. Robb, 274. 

2. The titles of the husband and wife to the community property are 
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HUSBAND AND WIFE —continued. 
equal, the only difference being, that the husband retains the power to 
manage, control and dispose of it, subject to the exception above stated. Id. 
3. The admissions in the joint pleadings of husband and wife are not 
conclusive as between them, on a subsequent controversy involving the 
same question. Davis v. Roosvelt, 305. 
4. There is no rule of law which forbids the wife, in support of her 
rights against a third party, from testifying as to the fraudulent acts of 
her husband. Edwards v. Dismukes, 605. 


IMPROVEMENTS IN GOOD FAITH. See LANDLORD AND TENANT. 


INCORPORATED COMPANY. 


See Rartway ComMPaANy. Rattway Stock. 


INJUNCTION. 
See Facr Casgs, 6. ForcistE Entry AND DETAINER, 3, 5. 


1. When the equities of a bill for injunction are fully met and denied 
by the same answer, the injunction should be dissolved. Blum v. 
Loggins, 121. 

2. A petition for injunction to prevent the collection of a state tax, 
which discloses no individual damage about to be suffered from the sale 


sought to be enjoined, except that the sale would cast a cloud on the title 
of the plaintiff, is not sufficient to authorize the injunction. Rea v. John- 
son, 2°4. 


3. To entitle a garnishee against whom judgment has been rendered to 
relief by injunction, he must show: Féyst, that he has a good defense to 
the entire cause of action, or to such part of it as he proposes in his peti- 
tion to litigate. Second, that it would be clearly unjust to permit it to be 
enforced. Third, that he could not avail himself of the defense at the 
proper time, or that he was prevented by’ fraud or accident, unmixed with 
any fault or negligence in himself or his agents, from interposing his 
defense. Freeman y. Miller, 372. 

4, When, on motion, an injunction which issued to stay proceedings 
before a magistrate in forcible entry and detainer, issued on a petition 
which contained the ailegations of # petition in trespass to try title, is 
dissolved, it is error to dismiss the petition, but the same should be con- 
tinued over for a hearing on the merits. Texas Land Co. v. Turman, 
619. 

5. A petition for injunction to restrain the sale of land for taxes as- 
sessed under the act of Augast 21, 1876, and which taxes were alleged to 
be excessive, is not sufficient to authorize the writ, if the petition shows 
no excuse for the failure of the plaintiff to take proper steps to refer, at 
the proper time, the valuation complained of to the board of equaliza- 
tion. H. d T.C. R. R. Co. v. The County of Presidio et al., 518. 
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INNOCENT PURCHASER. 

1. One member of a firm may be an innocent purchaser of a note re- 
ceived by his copartner for the sale of an individual interest in partner- 
ship property, and as such purchaser is not chargeable with notice of the 
fraudulent representations made by his copartner in selling the property. 
Liddell vy. Crain, 549. 


INSURANCE COMPANIES. 

1. When, in a suit to recover on a policy of insurance, the defense 
pleads the invalidity of the policy for concealment and breach of war- 
ranty, and the plaintiff, by supplemental petition, sets up a waiver of that 
ground of defense, it must ve specially pleaded, and must amount either 
to an agreement or an estoppel. If the acts of the defendant constitute 
an es‘oppel, the particular acts, representations, or conduct relied on, 
should be pleaded with reasonable certainty. Texas Banking Co. v. 
Hutchins, 61. : 

2. See opinion for plea, setting up waiver or estoppel, which was held 
defective for want of certainty and definiteness in its averments. Jd. 

}. An insurance company claimed that its policy on a factory destroyed 
by fire was avoided by the concealment of the fact that the use of a cotton 
gin in the factory materially increased the risk, and was concealed from 
the company. The agent of the company, at a different place, informed 
its secretary, when on the street, away from his office, that the cotton gin 
was being used by the insured. On the trial, the court charged that this 
constituted notice to the company, and, in effect, that a forfeiture of the 
policy could only be claimed after notice, given within a reasonable time, 
of the intention of the company to claim it: J/eld, error to charge, as 
matter of law, that the company, through the information given to its 
secretary, had notice. Jd. 

4. See opinion for charge as to custom held erroneous. Id. 


INTEREST. ’ 

1. If, by the terms of a deed of trust to secure future advances, the 
rate of interest is not restricted to eight per cent., an agreement to pay 
interest as high as twelve per cent. may be enforced. In the absence of 
an agreement, eight per cent. only could be collected, calculated from the 
Ist of January after the accounts were made. Klein vy. Glass, 37. 

2. A judgment against the owner of property for taxes due a munici- 
pal corperation, giving ten per cent. interest on taxes assessed from the 
time they were due, is erroneous, in the absence of authority allowing 
such interest, conferred by statute or ordinance. Edmonson vy. Galves- 
ton, 157, 

3. A debtor, whose debt consisted of principal and interest, borrowed 
money, obtained an extension of time for payment, by executing a note 
for the principal and interest then due, and adding thereto the legal con- 
ventional interest calculated on principal and interest for which the note 
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INTEREST — continued. 
was made, up to the time to which the extension was given. Interest tc 
be paid on the whole amount after maturity at the rate of one per cent. * 
per month, and ten per cent. to be added for attorney’s fees in the event 
suit was brought to collect. The defense of usury was set up. Held — ; 

1. In the absence of evidence to the contrary, usury cannot be pre- 
sumed. 

2. Compound interest is not in itself usurious. 

3. ‘The conditional stipulation to pay attorney's fees, the contract i 
being lawful in other respects, could be enforced. 

4. Such fees, though not an element of damages, can be made so 
by contract. Miner v. Bank, 559. 
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INTERVENOR. See Practice rn District Court, 16. 

1. One who had obtained judgment against a defendant before a jus- 
tice of the peace, and procured the levy of execution on a stock of goods, 
intervened in a suit pending in the district court, which was brought by 
another to subject the goods to the satisfaction of his mortgage. The 
intervenor pleaded fraud in the execution of the mortgage, and asked an ‘ e 
enforcement of his lien acquired by levy of execution. ‘The plaintiff re- ‘ 
covered judgment, under which the goods were sold, and the proceeds : 
paid to the plaintiff. Afterwards, on error prosecuted by intervenor, the 
judgment was reversed, and the intervenor, by amendment, asked a judg- 
ment against the plaintiff, who had appropriated the goods. Heid — 

1. That though intervenor’s claim was for an amount less than 
$500, yet, since the jurisdiction of the district court attached on the 
original intervention, it thereafter retained jurisdiction to finally dis- 
pose of the matters in litigation without reference to amount. : 

2. The controversy was as to the right to priority of payment out 
of the proceeds of the goods, and that question being decided in 
favor of the intervenor, the court had authority to direct and enforce 
the final appropriation of the proceeds. 

3. The amended plea of intervenor, asking a personal judgment 
against the plaintiff, on account of proceeds of sale appropriated by 
him, was not the setting up of a new cause of action which wouid 
subject his claim to the bar of limitation, but set forth substantially 
the same cause of action. 

4. Intervenor’s rights were not lost by his laches in faiXng to 
appeal. ‘The lien of the intervenor's levy, never having been vacated 
or waived, must be satisfied through the personal liability of the 
plaintiff, who had received the proceeds of sale. 

5. Whatever relief a party is entitled to, on reversal, may be 
granted in the same case without resorting to a new swt. Peticolas 
v. Carpenter, 25. 

2. A party obtaining through a judgment, before reversal, any advan- 
tage or benefit, must restore what he obtained to the other party after the 
reversal, Id. 
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INVENTORY. See Community Property, 7. 


JUDGMENT. 


See Banks AND Bankina, 2. Deposrr, 2. 
JURISDICTION, 1, 2. Practice in District Court, 4. 


1. Though the location of a disputed line between adjacent surveys 
may be determined in an action of trespass to try title, yet, when the sole 
object of the suit is to determine the location of the line, and there is no 
question as to the title to either survey, the parties, under the former stat- 
ute, would be entitled to but one adjudication on the question. Spence 
v. McGowan, 30. 

2. The proviso to art. 1044, R. S., does not affect the rights of the per- 
sonal representative of a deceased plaintiff who, while living, had sued 
for a personal injury and recovered judgment therefor in the district 
court; his rights remain as they existed before the enactment. The cause 
of action is merged in the judgment of the district court which survives, 
and is not vacated or opened by writ of error or appeal, but remains 
valid and subsisting until set aside, and constitutes, in favor of the admin- 
istrator, a cause of action. Galveston R’y Co. v. Nolan, 139. 

3. It would be otherwise had judgment been rendered against the 
plaintiff, and after plaintiff's death an appeal had been taken by the 
administrator; the cause of action would then be that on which the suit 
was ordinarily founded, and would not survive. Id. 

4. The lien given by the constitution of 1869 for taxes assessed against 
land (art. 12, $$ 19-22), is a charge merely on each separate tract of land 
for the taxes assessed thereon. Hence, a personal judgment against the 
owner of several tracts of land, which declared a lien upon all the tracts 
for the aggregate taxes due on all, would be erroneous, whether the tax 
was due a municipal government or the state. Edmonson v. Galveston, 
157. 

5. A judgment against the owner of property for taxes due a municipal 
corporation, giving ten per cent. interest on taxes assessed from the time 
they were due, is erroneous, in the absence of authority allowing such 
interest, conferred by statute or ordinance. Id. 

6. The judgment of an inferior court, based on a verdict defective in 
form only, will not be reversed for that cause when no objection was 
urged in the court below. De Montel v. Speed, 339. 

7. A decree of the probate court, having general jurisdiction of the sub- 
ject matter, attempted in a manner apparently irregular to make a partial 
partition of an estate; there was no appeal or other direct proceeding to 
vacate it—no charge of fraud against the administrator, and the records 
had been destroyed by fire. Eight years afterwards, in a contest between 
one of the heirs and the administrator over his application for discharge, 
the validity of the order was attacked and an effort made to charge the 
administrator with rents and profits of land partitioned under the decree, 
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JUDGMENT — continued. 
the same having been superseded by a subsequent decree dividing the 
entire estate. Held — 

1. Every reasonable presumption should, under the circumstances, 
be indulged in favor of the decree. 

2. The decree was sufficient to protect the administrator against 
the claim of the heirs for rents and profits of property taken from 
his possession under it. Johnson v. Wilcox, 413. 

8. See case for circumstances under which the court reversed and ren- 
dered judgment based on a special verdict. Jd. 7 

9. While a defendant might, by a direct proceeding, set aside a judg- 
ment showing on its face that the court fixed the damages on an unliqui- 
dated demand, without the intervention of a jury, his failure to take such 
proceeding will be considered as a waiver of his right to jury, and he 
not complaining, a stranger in a collateral proceeding cannot for him. 
Carter v. Roland, 540. 

10. In a suit to enforce a vendor's lien on land for the payment of a 
note given for the purchase money, there was no specific description of 
the land set forth in the petition in terms, but reference was made for 
further description to a deed executed by the vendor. Judgment was 
rendered for the amount due on the note, and ordering the sale of land 
not specifically described in terms by the judgment, but referred to as 
described in a deed recorded on certain pages of the county record of 
deeds: Held — 

1. There being no statement of facts contained in the transcript, 
the presumption is in favor of the judgment. 

2. The description of the land was sufficiently certain, the same 
being set. forth so as to be identified with certainty in the deed. 

3. The fact that the judgment describes the land further than as 
averred in the proceedings by reference to the particular registry 
book and page in which the deed to the same was recorded, was 
not a variance from the pleading, but an additional description, 
which, in the absence of a statement of facts, it will be presumed 
was sustained by the pleadings. Rogers v. McLaren, 425. 

11. In a suit to revive a judgment formerly rendered in the same court, 
the same particularity is not required as to pleadings and relief prayed 
for, that should be observed in the first suit. Booth v. Pickett, 436. 

12. Khe evidence was conflicting as to whether a survey made in 1844, 
for one not a colonist of Peters’ colony, on land within the colony reser- 
vation, and near its eastera line, was honestly made and in ignorance of 
the colony limits, tre boundary line of the colony not being then run and 
established on the ground. Patent issued on the survey, and in a contro- 
versy between those holding under the patent and a subsequent claimant 
under a location and survey made in 1871, held, that a judgment in favor 
of those claiming under the patent should not be disturbed. Bryan v. 
Shirley, 440. 

13. A judgment of revivor, which simply recites and verifies the ren- 
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JUDGMENT — continued. 


dition of the former judgment, but which makes no provision for the 
issuance of execution to enforce the collection of the amount formerly 
ascertained to be due, is not a final judgment. Fitzgerald vy. Evans, 461. 

14. A judgment final should contain, Ist. The facts judicially ascer- 
tained, with the manner of ascertaining them entered of record. 2d. The 
recorded declaration of the court, pronouncing the legal consequences of 
the facts thus judicially ascertained. Jd. 

15. The judgments of the probate court in matters of administration, 
where jurisdiction has attached, are, when regularly rendered, binding 
upon all parties in interest until set aside by direct proceedings instituted 
for that purpose. McGowen v. Zimpelman, 479. 


JUDGMENT LIEN. 


See Bankrupt, 4. LIEN, 3, 4. 

1. Under the act of November 9, 1866, entitled ‘‘ An act to prevent 
judgments from becoming dormant, and to creat? and preserve judgment 
liens,’’ though an execution may have issued within one year from the 
time when it might have issued, unless due diligence was afterwards used 
to enforce the lien, it was lost. A failure to sue out executions from 
year to year is a failure to use Cue diligence, in the absence of facts to 
excuse the neglect. Bassett v. Proetzel, 569. 

2. The bankruptcy of a judgment debtor, who had years before his 
bankruptcy conveyed his interest in land to which the lien of a judgment 
of the district court of the state attached, and whose schedule of assets 
showed no claim thereto, presented no obstacle to the enforcement of the 
judgment lien against one holding the land subject to it. Id. 

3. The state courts had jurisdiction to enforce liens on property in the 
hands of third parties, notwithstanding proceedings in bankruptcy against 
the principal debtor, and notwithstanding the discharge in bankruptcy of 


that debtor. Jd. 


JUDGMENT DEBTOR. See Bankrupt, 4. 


JURISDICTION. 


1. One who had obtained judgment against a defendant before a jus- 
tice of the peace, and procured the levy of execution on a stock of goods, 
intervened in a suit pending in the district court, which was brought by 
another to subject the goods to the satisfaction of his mortgage. The 
intervenor pleaded fraud in the execution of the mortgage, and asked an 
enforcement of his lien acquired by levy of execution. The plaintiff re- 
covered judgment, under which the goods were sold and the proceeds 
paid to the plaintiff. Afterwards, on error prosecuted by intervenor, the 
judgment was reversed, and the intervenor, by amendment, asked ¢ 
judgment against the plaintiff, who had appropriated the goods. Held — 

1. That though intervenor’s claim was for an amount less than 
$500, yet, since the jurisdiction of the district court attached on the 
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JURISDICTION — continued. 


original intervention, it thereafter retained jurisdiction to finally dis- 
pose of the matters in litigation without reference to amount. 

2. The controversy was as to the right to priority of payment out 
of the proceeds of the goods, and that question being decided in 
favor of intervenor, the court had authority to direct and enforce the 
final appropriation of the proceeds. 

5. The amended plea of intervenor, asking a personal judgment 
against plaintiff, on account of proceeds of sale appropriated by him. 
was not the setting up of a new cause of action which would subject 
his claim to the bar of limitation, but set forth substantially the same 
cause of action. 

4. Intervenor’s rights were not lost by his laches in failing to 
appeal. The lien of intervenor’s levy never having been vacated or 
waived, must be satisfied through the personal liability of the plaint- 
iff, who had received the proceeds of sale. 

5. Whatever relief a party is entitled to on reversal, may be 
granted in the same case without resorting to a new suit. Peticolas 
v. Carpenter, 23. 

2. A party obtaining through a judgment, before reversal, any advan- 
tage or benefit, must restore what he obtained to the other party after the 
reversal. Id. 

3. A narrow and literal construction of the constitution, in rerard to 
the jurisdiction of the district court, will not be adopted when its result 
would be to leave no tribunal competent to take jurisdiction of important 
cases arising under legislative enactments. State v. De Gress, 387. 

4. The city council of Austin, in acting under authority of its charter 
to judge of the election, returns and qualifications of its own members, 
and determine contested elections of city officers, trespassed on the juris- 
diction of no constitutional court. But if the council may “ refuse the 
seat "’ to one claiming to have been elected mayor, because of disqualifi- 
cation, or ‘‘may remove him because of continuing disqualification,” 
their action in declaring him elected and installing him into office cannot 
oust the district court of its constitutional jurisdiction to inquire into the 
forfeiture of the office. Id. 

5. A suit by information in the nature of quo warranto, prosecuted in 
the name of the state of Texas against one charged with unlawfully hold- 
ing the office of mayor of the city of Austin, is a civil proceeding of 
which the district court has, under the constitution, original jurisdiction, 
the office being of the value of five hundred dollars. Jd. 

6. Such a suit, though in form analogous to a criminal prosecution, is 
in the nature of a civil remedy; the statute authorizing the suit being a 
copy of the statute of 9th Anne, which authorized a fine, must receive 
the construction given to that statute, under which a nominal fine only 
was imposed. Id. 


JURIS PRIVATI. See Purtic Uss, 3. 
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JURIS PUBLICI. See Pustiic Use, 3. 
1. Jn the absence of a legislative enactment, a business strictly juris 
privati will not become juris publici by reason of its magnitude or the 
number of persons affected by it; the right to control the property in- 
vested in it pertains (if to any) to the legislative and not to the judicial 
department of the government. Ladd vy. The S. C. P. dM. Co., 172. 
2. A party who has not subjected his property and services to public 
use by the character of his business does not do so by reason of a com- 
bination with others in a like business, though he may be enabled thereby 
to exact, from those who may employ him, unreasonable and extortionat* 
charges for the services rendered. Id, 









LACHES. 
See INTERVENOR, 1. JURISDICTION, 1. 
Superior Tire, 1. Trespass TO Try Trrxe, 1. 
1. Laches by the owner of the legal title in failing to sue and pay taxes 
will not defeat his action against a trespasser, where there has not been 
. actual adverse possession for a sufficient time to suppurt the plea of lim- 
itation. Mossy. Berry, 632. 












LAND. 


See Community Property. 





ConTRACct, 2, 3. 

























Description, 5. ForeiGn JUDGMENT, 1. 
HoMESTEAD. PATENTS. 

LIMITATION. LOCATION. 

Married WomEN. SURVEY. 


1. The right of the owner of a genuine land certificate to vacant and 
unappropriated public domain attaches at the date of his file and appli- 
cation to the proper surveyor for its survey, and cannot be defeated by 
the refusal of the officer to accept the location, or the subsequent issuance 
o: patent to another party. De Montel vy. Speed, 339. 

2. A land certificate was issued by the county court of Collin county, on 
Aucust 20, 1855, to one who was adjudged entitled to it as a colonist of 
Peters’ colony; and on October 24, 1856, a patent issued to land covered 
by a portion of that certificate, and under which it had been located and 
surveyed; the land was within the Pacific railroad reservation. After the 
issuance of patent, the certificate (there being still an unlocated balance) 
was presented to the board appointed under the act of January 5, 1558 
(Pasch. Dig., art. 872), and was rejected. Ina contest between those 
holding under the patentee, and the owners of a certificate located and 
surveyed on the same land, on February 25, 1871, held — 

1. The rejection of the certificate, as to the unlocated balance, 
merely showed that the certificate had issued to a party not entitled 
to it, and could not affect the validity of the patent to land covered 
by the portion first located. 

44 
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LAND — continued. 

2. The certificate, having been issued by competent authority, was 
not subject to be collaterally attacked after merger into patent; being 
thus issued, it was, within the meaning of the statute, genuine. 
Bradshaw v. Smith, 474. 


LAND CERTIFICATE. See Conrract, 2,5. Location, 2. Patent, 7, 8. 
1. ‘The right of the owner of a genuine land certificate to vacant and un- 
appropriated public domain attaches at the date of his file and application 
to the proper surveyor for its survey, and cannot be defeated by the refusal 
of the officer to accept the location, or the subsequent issuance of patent 

to ancther party. De Montel v. Speed, 359. 

2. A land certificate was issued by the county court of Collin county, 
on August 20, 1855, to one who was adjudged entitled to it as a colonist 
of Peters’ colony; and on October 24, 1856, a patent issued to land cov- 
ered by a portion of that certificate, and under which it had been located 
and surveyed; the land was within the Pacific Railroad reservation. Af- 
ter the issuance of patent, the certificate (there being still an unlocated bal- 
ance) was presented to the board appointed under the act of January 5, 
1858 (Pasch. Dig., art. 872), and was rejected. In a contest between 
those holding under the patentee, and the owners of a certificate located 
and surveyed on the same land, on February 25, 1871, held — 

1. The rejection of the certificate, as to the unlocated balance, 
merely showed that the certificate had issued to a party not entitled 
to it, and could not affect the validity of the patent to the land cov- 
ered by the portion first located. 

2. The certificate, having been issued by competent authority, was 
not subject to be collaterally attacked after merger into patent; being 
thus issued, it was, within the meaning of the statute, genuine. 
Bradshaw v. Smith, 474. 


LANDLORD AND TENANT. 

1. Land was held in peaceable possession through a tenant for five 
years, and taxes paid under a lost deed which did not connect the claim- 
ant with the sovereignty of the soil, but which had been deposited before 
possession began with the clerk for registration, though never recorded. 
The claimant brought trespass to try title against one to whom the tenant 
sold his improvements, and attorned, without notice to his former land- 
lord: Held, that a judgment in favor of the plain‘iff was proper on the 
groand of prior possession, without regard to the question of lmitation. 
Duren v. Strong, 379. 





2. The policy of the law being to confine the inquiry, in proceedings 
in forcible entry and dctainer, to the question of the right of possession 
only, a third party, who, in sucha proceeding before a magistrate, claims 
possession by virtue of his superior title, cannot intervene, since the magis- 
trate cannot try the question of title. Texas Land Co. v. Turman, 619. 

3. In such a proceeding, a tenant holding over may, however, defend 
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LANDLORD AND TENANT —continued. 
his possession by showing that after lease he purchased the laadlord’s 
title at execution sale, and he may lawfully attorn to a third party, who, 
after the date of his lease, had thus purchased. Id. 
4. A third party thus purchasing title may, by injunction, stay pro- 
ceedings by the original landlord, who is insolvent, against the tenant, 
until the question of title can be determined. Id. 


LETTER OF CREDIT. 
See Drarts. ConTRACT. 
1. A banking house in San Antonio wrote the following letter: 
““San Antontro, April 29, 1875. 
“Messrs. D. & Bro.— Gentlemen — Messrs. B. & Co., of St. Louis, 
write us to pay all your drafts for cattle purchases. We will furnish 
all funds for these purchases, taking your drafts for them. 
‘* Respectfully, L. & M.” 
Afterwards, D. & Bro. drew their sight draft on L. & M. in favor of a 
third party, and at the same time drew on B. & Co. in favor of L. & M 
to cover the amount at twenty days. The draft on L. & M. was protested, 
and in a suit by the holder against L. & M., held — 
1. The letter of credit of April 29 was only such on condition that 
D. & Bro. should draw in favor of L. & M. on B. & Co., to cover any 
drafts drawn by D. & Bro. on L. & M. 
2. Compliance with this condition was in the nature of a condition 
precedent. 
3. A draft on B. & Co. in favor of L. & M. at twenty days, to cover 
the sight draft, was not a compliance with the condition. Lockwood & 
Manning v. Brownson, 523. 


LEVY. See Evipence, 15, 16. 


LIEN. See Homesteav, 3, 4. Surertor Titrtr,1. Trespass to Try 
Tit, 1. 

1. The lien given by the constitution of 1869, for taxes assessed against 
land (art. 12, $$ 19-22), is a charge merely on each separate tract of land 
for the-taxes assessed thereon. Hence, a personal judgment against the 
owner of several tracts of land, which declared a lien upon all the tracts 
for fhe aggregate taxes due on all, would be erroneous, whether the tax 
was due a municipal government or the state. Edmonson v. Galveston, 157. 

2. Where one conveys a portion of a tract of land, on the whole of 
which there is a former incumbrance, and afterwards adjusts the incum- 
brance by substituting therefor a new lien on the entire tract, his vendee 


not being a party thereto, satisfaction of the new lien can only be enforced 
as against the vendor. Gillum v. Collier et al., 592. 

3. A plaintiff who, at execution sale under judgment foreclosing a lien 
reserved in a deed made by him to the defendant, in a proceeding to which 
a subsequent vendee in possession was not a party, may, after bidding off 
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LIEN — continued. 

the land and crediting the amount of his bid on the execution, have the 
sale set aside, in a subsequent proceeding against both parties, the credit 
on the execution cancelled, and the property subjected by decree to sale 
to satisfy the lien. No objection to the second proceeding was urged by 
the defendant in the original suit. Savage v. Fairman, 691. 

4, The legal effect of both proceedings is a personal judgment against 
the original vendor for the debt, and a decree against him and his vencee, 
subjecting the land to the satisfaction of the lien. Id. 


LIMITATION. See Possesston, 2. 


1. Mutual and continuing dealing existed between commission mer- 





chants in Galveston, and a cotton buyer in the interior, under an agree- 
ment by which cotton was to be shipped to the commission merchants, 
who were to accept drafts drawn against the cotton. Held — 

1. That the statute of limitations would not begin to run in favor 
of the commission merchants for the proceeds of the cotton until after 
an account of sales had been rendered by them, or until after a reason- 
able time within which the same should have been rendered, or 
until after an open or implied conversion of the proceeds. 

2. Limitation would not run in favor of the buyer until the cotton 
had been sold or otherwise accounted for, or until after a reasonable 
time within which it could have been sold or accounted for. 

3. That the commission merchants had charged interest from dates 
of payment of the buyer's drafts, and had credited him with interest 
from dates of sales of cotton, should not have the effect to meke the 
dates of sale the accrual of the cause of action, any more than would 
their agreement that interest would be charged before maturity. 
Nagle v. Moody ad: Jameson, 266. 

2. Where there is only a partial conflict of svrveys, the statute will not 
run in favor of an adverse occupant under the junior title, if his actual 
possession does not extend to that part of the land in dispute which is 
within the conflict. Peyton v. Barton, 293. 

3. When the statute of limitations is relied on in a suit involving title 
to land, an actual, visible and exclusive adverse possession of the Jand in 
controversy must be shown. Id. 

4, Jones v. Menard, 1 Tex., 771, discussed. Td. 

5. The statute of limitation will not run in favor of an adverse occupant 
under a junior title, if his possession does not extend to that part of the 
land in dispute which is within the conflict. Bunton v. Cardwell, 408. 

6. The statute of limitations ceased to run against a claim provable in 
bankruptcy when it was offered for proof, if not when the adjudication in 
bankruptcy was had; and so long as the right to prove continued, the 
right to amend a defective proof existed. Wofford v. Unger, 634. 

7. Proof of debt in bankruptcy is analogous to the institution of a suit 
upon the claim, the proceedings in which, though so defective that they 
may be subject to demurrer, will nevertheless stop the running of the 
statute of limitations. Jd. 
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LIMITATION —continued. 

8. Proof of a debt secured by mortgage, though formal, was d>fective 
in a bankrupt court, when it was offered for proof before limitation had 
run against it. No objection was made to the sufficiency of the proof. 
The claim was withdrawn by the permission of the court, and with the 
approval, consent and express agreement of the debtor, that the lien 
might be enforced in a state court. Held — 

1. The defective proof of debt in the bankrupt court stopped the 
running of the statute of limitations. Id. 

2. The agreement, to which the bankrupt was a party, to withdraw 
the claim and prosecute it in a state court, and the attempt under it 
to collect the debt, could not result in subjecting the claim to the bar 
of limitation. Jd. 


LOCATIVE INTEREST. 

1. A contract between the owner of a land certificate and a locator for 
the location of the same, by the terms of which the locator is to have a 
portion of the land when titled, is a contract for the joint acquisition of 
land; the contract when performed is analogous to a joint purchase of 
land, and the owner of the certificate holds the title that issues thereon 
in trust for the locator, to the extent of the interest he was to acquire for 
his services. Doss v. Slaughter, 225. 

2. lf the certificate be located on separate tracts of land, the interest 
of the locator attaches to each survey; if but a portion of the certificate 
is located and titled, the locator is prima facie entitled to his pro rata 
interest in the portion thus titled. Id. 


LOCATION. See Parent, 4. 

1. The right of the owner of a genuine land certificate to vacant and 
unappropriated public domain attaches at the date of his file and appli- 
cation to the proper surveyor for its survey, and cannot be defeated by the 
refusal of the officer to accept the location, or the subsequent issuance of 
patent to another party. De Montel v. Speed, 339. 

2. A land certificate, issued August 21, 1855, by the county court of 
Denton county, to one entitled to it by the judgment of that court, as a 
colonist of Peters’ colony, was located and surveyed on land within the 
limits of the Mississippi & Pacific Railroad reservation on the 7th of De- 
cember, 1855, and merged in a patent thereto on the 23d of September, 
1856. Ina suit brought against the vendees of the patentee, by plaintiffs 
claiming under a location and survey of the same land made February 
25, 1871, held — 

1. Objections to the validity of the patent, on lands within the lim- 
its of the reservation, were obviated by the ‘act confirming certain 
patents, and to validate certain surveys in the Mississippi & Pacific 
reservation,*’ passed January 7, 1860. 

2. The certificate issued in August, 1855, having beon merged in a 


‘ 


patent before the passage of the act of Febraary 4, 1858, being ‘‘an 
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LOCATION — continued. 

act to ascertain what land certificates have been illegally issued by 
the county courts of counties in Peters’ colony, and to provide for 
issuing patents on such of said certificates as are legal,’ was not in- 
tended to be affected by that act. 

3. The manifest object of the last act was, to regulate the further 
issuance of patents, rather than to disturb certificates already merged 
into patents. Hendricks v. Wilson, 463. 


MANDAMUS. 

1. Suit was instituted by mandamus to compel a survey, by the holder 
of a land certificate, and to cancel a patent issued to the land. The de- 
cree cancelled the patent, and decreed the land to be subject to the file 
and loca‘ion of the plaintiff. Held, the fact that the record did not dis- 
close that the surveyor was still a surveyor at the date of the judgment 
was not sufficient to require a reversal. De Montel v. Speed, 339. 


MARRIAGE CONTRACT. See Homesteap, 1. 
MARITAL RIGHTS. See Marriep Woman. 


MARRIED WOMAN. 

See Estates oF DECEDENTs, 2. HusBAND AND WIFE. 

1. When the husband deserts the wife, ceases to discharge his marital 
duties, and contributes nothing to her support and to the support of the 
children, the power to manage, control and dispose of the community 
property for purposes of support is transferred to the wife. In such a 
case, the discretion exercised by the wife, in seliing the community prop- 
erty will not be reviewed, unless it has been used to perpetrate a fraud on 
the husband's rights. Zimpleman v. Robb, 274. 

2. The titles of the husband and wife to the community property are 
equal, the only difference being, that the husband retains the power to 
manage, contro! and dispose of it, subject to the exception above 
stated. Id. 

3. A purchaser from the husband is chargeable with notice of a prior 
recorded deed to the community property, executed by the wife after her 
desertion by the husband. Id. 

4, A conveyance made bona fide by the heir, whose title by descent is 
not of record, conveys title, as against a prior unrecorded deed by the 
ancestor, if the purchaser from the heir had no actual notice of the prior 
deed. Id. 

5. In trespass to try title to a tract of land purchased from B., a woman, 

* who from 1837 to 1867 lived with C., as his wife, and which was sold by 
B. after her desertion by C. The testimony was conflicting as to whether 
B. and C. were ever actually married. The court charged that if B. and 
C. lived together as man and wife, and by virtue of such cohabitation 
got the certificate which they traded for the land in controversy, then, 
whether they were married or not, the land was their community prop- 
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MARRIED WOMAN —continued. . 





erty, and that on B.’s abandonment without cause, with nothing left for 
her support, she would have the right to sell the property for her sup- 
port. Held — 

1. Error, as the charge virtually withdrew the issue of the marriage 
of the parties from the jury. 

2. Quere. If the certificate was issued to C. because he was liv- 
ing with B. as a married man and the head of a family, when they 
were not actually married, whether the woman would not be entitled 
to an interest of one-half the certificate, or its proceeds, as the joint 
acquisition of the partnership. Jd. 

6. The delivery of a deed properly executed by the husband and wife, 
and acknowledged by them in accordance with the statute, when the de- 
livery is made by the husband, will pass the wife's title, though the deliv- 
ery may have been made in violation of instructions from the wife, if the 
grantee had no notice of the instructions; and aliter, if the grantee has 
notice that the delivery is unauthorized. Edwards v. Dismukes, 605. 

7. A married woman intervening in a suit between her husband and 
another, asserted homestead rights in the land in controversy. She ad- 
mitted in her pleading the execution of a deed from herself and husband, 
under which another asserted title to the land, but set up matters in 
avoidance. Id. 

8. No objection was made on the trial below to the deed from the hus- 
band and wife on account of any defect in the certificate of acknowl- 
edgment. On appeal, it was urged for the first time that the certificate 
failed to state that ‘‘ she wished not to retract it.” Held, 

1. The issues presented were not such as to require the introduction 
of the deed on the trial below. 

2. Married women, when admitted to litigate in their own right, 
are presumed to have capacity ‘* to conduct the litigation as shall be 
most conducive to their own advantage.”’ 

3. The objection to the certificate of acknowledgment came too 
late when urged on appeal for the first time. Urquhart v. Womack, 
616. 

9. A deed purporting to convey the separate property of a married 
woman, and which is signed by her alone, is invalid, though it be shown 
that she acted with her husband's consent; and a deed exeeuted under 
a power of attorney, made by her alone, conveys no title. Cannon vy. 
Boutwell, 626. 

10. It would be a departure from the policy of the law wholly unau- 
thorized by anything in the statute, to allow the husband, by means 
simply of a general power of attorney from the wife, to dispose of her 
separate property at his will. Jd. 


MEASURE OF DAMAGES. See Damaces, 








1. In a suit for damages by an employe of a railway company for inju- 
ries sustained, which permanently disabled him, the jury were instructed 
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MEASURE OF DAMAGES — continued. 
that, if they found for plaintiff, to find no greater sum than a sum which, 
put at interest, would produce annually a sum equal to the difference be- 
tween what plaintiff could earn before his injury, and what his ability 
would be restricted to earning, in consequence of the injury. Held, 
error. H. & T.C. R. R. Co. v. Willie, 318. 

2. Sale under execution of the interest of one member of a firm in 
partnership property creates a dissolution of the partnership and makes 
the purchaser a tenant in common with the remaining member. The 
purchaser is not bound to become a partner in the partnership enterprise, 
nor the remaining member to admit the purchaser as a partner; but if 
the partner refuses to recognize the purchaser's interest in the property, 
the purchaser has a right of action to recover joint possession and parti- 
tion, or to sue for damages for conversion; if suit is brought for conver- 
sion, the value of the property at the time of conversion, and legal 
interest to recovery, is the measure of damages. Carter v. Roland, 540. 

3. The purchaser cannot be made liable for loss in conducting the busi- 
ness after sale, and is not entitled to share in the profits; but ina suit by the 
purchaser for his interest, if judgment is rendered for the specific prop- 
erty, giving the defendant the privilege of returning it in satisfaction of 
the judgment, if the defendant is a wrongdoer, and the value of the 
property liable to deterioration if used, the plaintiff can claim as dam- 
ages reasonable compensation for the use of the property, instead of legal 
interest on its valuation. Id. 





MECHANIC'S LIEN. 

1. Under the provisions of the act of November 17, 1871 (Pasch. Dig., 
art. 7112), the husband alone, as the head of the family, could, in a 
proper case, in a bona fide transaction, where there was no intention to 
defraud the wife, so contract for material and Jabor to improve the home- 
stead, not the separate property of the wife, as to make the claim there- 
for the basis to fix and secure the mechanic's lien on the homestead. 
Miner v. Moore d&: Ownby, 224. 

2. To fix the statutory mechanic’s lien, the requisites of the statute 
must be substantially complied with in every particular. Ferguson vy. Ash- 
bel & Simpson, 245. 

3. If the work was to be performed or the materials furnished under a 
special written contract with specifications and for a sum certain, and the 
same has been completed, it is not necessary to set out the items of work 
performed and materials furnished, further than by the written contract 
itself. Id. 

4, To fix a mechanic's lien under a yerbal contract, the terms and 
specifications of the contract and the amount and value of the work and 
materials furnished, should in the bill of particulars be made so specific 
and certain as to advise the owner of the property, other lien creditors, if 
any, and all persons interested, of the particulars of the demand sought 
to be enforced. Jd. 
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MECHANIC'S LIEN — continued. 

5. The bill of particulars, necessary under the statute to fix a mechan- 
ic’s lien under verbal contract, should be reasonably certain as to the char- 
acter and the amount of the materials farnished and the work performed, 
the dates and places when furnished and performed, and the value of the 
same. Id. 


. MERGER. See Lanp, 2. 

1. The proviso to art. 1044, R. S., does not affect the rights of the per- 
sonal representative of a deceased plaintiff who, while living, had sued 
for a personal injury and recovered judgment therefor in the district 
court; his rights remain as they existed before the enactment. The cause 
of action is merged in the judgment of the district court, which survives, 
and is not vacated or opened by writ of error or appeal, but remains valid 
and subsisting until set aside, and constitutes, in favor of the adminis- 
trator, a cause of action. Galveston R'y Co. v. Nolan, 139. 


MORTGAGE. 

See ConsTRucTION, l. Deep or Trust, l. 

1. The owner of a homestead executed a note to his intended wife, in 
consideration of the marriage (which was afterwards consummated), and 
secured it by a mortgage on the homestead. He died, leaving the wife 
surviving, and the only constituent of the family, and by will recognized 
the mortgage lien and charged the homestead property with its payment: 
Held — 

1. That the widow could elect to retain the homestead, or accept 
the provisions of the will. 

2. That the note was a charge upon the property mortgaged for its 
payment, after it ceased to bea homestead. 

3. That in a suit to enforce her rights, her prayer for a sale of the 
property to satisfy the note, or in the alternative, for the possession 
and title of the property as a homestead, could not prejudice her 
claim. 

4. Had the note been allowed and paid without sale of the prop- 
erty, the widow would not have been entitled to retain possession of 
the homestead, as against others to whom the husband had by will 
bequeathed it; but she was entitled to possession until payment of 
the note, and until then could not be charged with the value of its 
use and occupation. 

5. Minor legatees, not the children of the deceased, who, under 
the will, took no interest in the homestead, were not necessary parties 
in a proceeding against the administrator to euforce the rights of the 
widow. 

6. A decree of the district court against the administrator of the 
estate, ordering the sale of the property for the payment of the note 
to be made by the sheriff, was error. After establishing the mort- 
gage, the judgment creditor should have been remitted to the county 
for its satisfaction. McCormick v. McNeil, 15. 
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MORTGAGE — continued. 
2. As between the parties, if the transaction be bona fide, a valid 
mortgage or deed of trust can be made to secure future advances, as well 
as an existing indebtedness, and this applied, prior to the adoption of 
the present constitution, to deeds of trust upon the homestead as well as ’ 
upon other property. Klein v. Glass, 37. 


| NECESSARY PARTIES.: 

| See Esrates or DecepEnNts, 1. Homestreap, 1. Trespass To TRY 
| Tire, &. 

| 1. See statement for a case in which the husband was not a necessary 
| party, and in which the dismissal of the suit as to him did not operate a 


’ 


discontinuance. Edwards v. Dismukes, 605. 


NEGLIGENCE. 

1, Seestatement and opinion for facts on which a charge to the jury, 
that the liability of a railway company to a passenger injured by an acci- 
dent, caused by a defective road-bed, depended upon the ‘‘ manner and 

. speed of running the train, considering the condition of the track and the 
state of the weather, if that in any way superinduced the accident,’’ was 
held error. Railroad Co. vy. Haloren, 46. 

2. A railway company is bound to exercise that high degree of care 
and skill which cautious persons would use in the construction, by compe- 
tent engineers and workmen, of the road-bed, track, engines, cars, and 
all appliances to carry on the business of the road and operate its trains; 
to make frequeat careful examinations of the same, in order to avoid ac- 

cidents as far as human skill could reasonably secure such a result, and 
also to procure a sufficient number of good, steady, and competent agents 
and employes to so conduct and coatrol its trains as to insure careful and 
skillful management. Id. 

3. If a company be negligent in any of the above particulars, and its 
negligence is the legal cause of injury to the passenger, it is liable in 
damages. Id. 

4, Railway companies are not insurers of the safety of their passengers, 
further than could be required by the exercise of such a high degree of 
| foresight as to possible dangers, and such a high degyee of prudence in 
guarding against them as would be used by very cautious, prudent and 
competent persons under like cireumstances. The use of every possible 
precaution is not the rule, but they must adopt such of known value as are 
sanctioned by experience, and secure such skilled labor as they can reason- 
ably procure. Jd. 

5. A railway company is required to so construct its road-bed and track 
as to avoid those dangers which it could be reasonably foreseen by com- 
petent and skillful engineers might result from the ordinary rainfall and 
freshets peculiar to the particular section of country in which it is con- 
structed. Id. 

6. A railway company is not liable in damages for culpable negligence, 
where the injury results from the failure of the company to provide in 
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NEGLIGENCE — continued. 
the construction of its road-beds against extraordinary floods unknown to 
common experience, and which could not have been reasonably antici- 
pated in the construction of the road. Jd. 

7. In a suit against a street railway for damages resulting from alleged 
negligence, it was charged that the negligence consisted in failing to 
keep the track in good repair and on a level with the grade of the street. 
The contract with the city under which the road was constructed required 
that the track should be so built as not to impede travel on the streets 
traversed by it, after the streets should be graded, and required the com- 
pany to keep its road-bed in good repair, up to the level of the street; 
and that it should in no case be below the city grade of the streets after 
the streets were graded. Held — 

1. That the road was under no obligation to fill up the streets be- 
neath its track so as to have its road-bed on a level with the street, but 
was bound to conform and keep the level of the road-bed up to that of 
the street when graded. 

2. Tne company incurred no liability for failing to conform the ele- 
vation of its track to irregularities in the street, when it had once been 
constructed in accordance with an established grade. 

3. The company being by its contract bound to so construct its road 
as ‘‘not to impede carriage travel after the streets have been graded 
by the city,’ would be in default, even after conforming to the estab- 
lished grade, if it failed to take such precautions as would enable vehi- 
cles to cross it with reasonable safety at such places and intervals as the 
public convenience required, even if the street had worn away from the 
established grade. But it did not necessarily result that the company 
was under legal obligation to keep its road at all points so that vehicles 
could cross in safety. Galveston R’y Co. v. Nolan, 139. 

8. See charge of court held erroneous in reference to averments in the 
petition. Id, 

9. Negligence in a corporation in the performance of its duty to its em- 
ployes to furnish them safe and suitable implements, is a fact to be estab- 
lished for the jury. But when the injury complained of is traced to 
defective implements furnished by the master, whether any further evidence 
of negligence is necessary, until it is shown by the master that reason- 
able care was exercised in their selection, guere? G.,H. dS. A. R. Co. 
v. Delahunty, 206. 

10. It is the duty of railway companies to provide reasonable accommo- 
dations at their stations, for passengers who have occasion to travel on 
their roads; to keep in a safe condition all portions of their platforms and 
approaches thereto, to which the public do, or would, naturally resort, as 
well as all portions of their station grounds reasonably near to the plat- 
forms, where those who have purchased tickets with a view to take pas- 
sage on their cars would naturally or ordinarily go. Stewart v. T. d G. 
N. R. R. Co., 289. 

11. In a suit for damages brought by a passenger for injuries resulting 
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NEGLIGENCE — continued. 

from the negligence of the company, the petition alleged that the com- 
pany neglected to provide ‘‘ proper lights and accommodations for pas- 
sengers at its freigat depots;’’ that plaintiff being unable from the dark- 
ness of the night to see when he alighted from the car, fell, and injuries 
to his person were occasioned by the neglect. Held, that on general de- 
murrer the petition was sufficient. Id. 

12. If a railway company is not guilty of negligence in the selection of 
an engineer, it is not liable to his fellow servant for injuries resulting to 
such fellow servant from the want of proper care on the part of the 
engineer. H &7.C. 2. R. Co. v. Willie, 318. 

NECESSARIES. 

1. Nodecree can be rendered in a proceeding based on a promissory 
note executed jointly by the husband and wife, subjecting her separate 
estate to forced sale, in the absence of averments and proof that the ob- 
ligation was incurred for necessaries for the wife and family or for her 
separate estate. Smith v. Brownson d: Co., 271. 

2. In such a proceeding, the failure to render a general judgment 
against the wife is not error to the injury of a surety on the note of 
which he can complain. Jd. 

NEGOTIABLE INSTRUMENT. See Promissory Nore. 

1. The mere possession of a negotiable instrument produced in evi- 
dence by the indorsee or assignee, when no indorsement is necessary, im- 
ports prima facie that he acquired it bona fide for full value, in the usual 
course of business, before inaturity and without notice of any circum- 
stance impeaching its validity, and that he, as the owner, is entitled to 
recover as against the maker, notwithstanding there might be a good de- 
fense to the instrument against the payee. Blum v. Loggins, 121. 

2. To admit a defense by the maker of such an instrument against the 
assignee, the maker must first prove that there was fraud or illegality in 
the inception of the instrument, or other circumstances which raise a 
strong suspicion of fraud or illegality. When this is done, it will devolve 
upon the holder to show that he acquired the instrument bona fide, for 
value, in the usual course of business, while current, and under circum- 
stances which created no presumption that he knew the facts which 
impeached its validity. Jd. 

3. The assignment of a negotiable note for the purpose of liquidating a 
pre-existing indebtedness, is not out of the usual course of business in 
the transfer and assignment of commercial paper, and is for a valuable 
consideration. Id. 

4. This case distinguished from Ayres v. Duprey, 27 Tex., 593. Id. 

5. When the holder of a negotiable note takes the legal title to the 
same merely as the agent of the payee, by whom it has been indorsed to 
him, and has himself no interest in the paper, but merely authority to 
collect it and apply the proceeds to a debt due him, the maker may avail 
himself of any defense to which he would be entitled if sued directly by 
the indorser. Id. ’ 
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NONSUIT. 

1. As a general rule, when a defendant reconvenes, the plaintiff will 
not be permitted t» take a voluntary nonsuit. Brown v. Pfouts, 221. 

2. A motion to set aside a voluntary nonsuit filed by a defendant's at- 
torney. who had filed before nonsuit a plea in reconvention, should not 
prevail when no sufficient reason is shown in the motion why they were 
not present and did not object when the nonsuit was applied for, and 
where the motion fails to show that there was merit in the plea in recon- 
vention. Id. 





NOTICE. , 
See Bona Fipr Purcnaser, 2. CONSTRUCTIVE NOTICE. 
Deep, 6. FRAUDULENT CONVEYANCE, 6. 
Rariway Stock, 8. Trusts AND TRUSTEES, 8. 


1. An insurance company claimed that its policy on a factory destroyed 
by fire was avoided by the concealment of the fact that the use of a cot- 
ton gin in the factory materially increased the risk, and was concealed 
fromthe company. The agent of the company, at a different place, in- 
formed its secretary, when on the street, away from his office, that the 
cot on gin was being used by the insured. On the trial, the court charged 
that this constituted notice to the company, and, in effect, that a forfeiture 
of the policy could only be claimed after notice, given within a reasonable 
time, of the intention of the company to claim it: eld, error to charge, 
as matter of law, that the company, through the information given to its 
secretary, had notice. Texas Banking Co. v. Hutchins, 61. 

2. See opinion for charge as to custom held erroneous. Jd. 

3. The execution of a deed of trust by a debtor, out of his usual course 
of business, to secure a creditor, does not affect the creditor with notice 
of the debtor's insolvency, but imposes on him the duty of using due 
diligence to ascertain the fact. Scott v. Alford, 82. 





4. Each member of a firm is chargeable with notice of the transactions 
of the others within the scope of the partnership business, but not of the 
sale by a partner of his individual interest in partnership property, or of 
his represen.ations in making the sale. Liddell v. Crain, 549. 

5. One member of a firm may be an innocent purchaser of a note re- 
ceived by his copartner for the sale of an individual interest in partner- 
ship property, and as such purchaser is not chargeable with notice of the 
fraudulent representations made by his copartner in selling the prop- 
erty. Id. 

OFFICE. 

1. Officers of the United States, on the retired tist, constitute a part of 
the army of the United States; they retain the actual rank held by them 
at the date of their retirement; receive seventy-five per cent. of the pay 
of that rank; are subject to trials by courts martial, and may be assigned 
to duty at the soldier’s home. Such an officer holds a “‘ lucrative office ” 
under the United States, and an office of *‘ trust or profit ’’ in contempla- 
tion of the constitution of the state. State v. De Gress, 337. 
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OFFICE — continued. 
2. The office of mayor of the city of Austin cannot legally be held by 
one who at the same time continues an officer of the army of the United 
States on the retired list. Id. 4 


OFFICER. { 
See OFFICE. OFFICE FEES. 


OFFICE FEES. 

1. Subsequent to the adoption of the Code of Procedure, and on the 
22d day of April, 1879, the legislature passed ‘* An act to amend chapter 
two, of title fifteen, and chapter one, of title sixteen, in the Code of 
Criminal Procedure, of an act entitled an act to adopt and establish a 
Penal Code, and a Code of Criminal Procedure, for the state of Texas,” 
in which it is provided as follows: ‘‘ The district or county attorney shall 
be entitled to ten per cent. on all fines, forfeitures or money collected for 
the state or county, upon judgments recovered by him, and the clerk of 
the court in which such judgments are rendered shall be entitled to five 
per cent. of the amount cf said judgments, to be paid out of the money 
when collected."’ Held — 

1. If the power of the legislature thus to pass the amendment 
should be conceded, the act, considered with reference to its caption, 
did not provide for fees of the clerk in civil causes. 

2. The phrase in the act, ‘‘ judgments recovered,’’ applies appro- 
priately to judgments in scire facias cases, as forfeited bail bonds 
and recognizances. 

3. The fees of clerks in civil causes were already fully provided for, 
and there is nothing in the act to indicate the legislative intention 
to make it cumulative. State vy. Norvill, 427. 


PAROL SALE. See Evipence, 1. 


PARTIES. See Trespass to Try Trtxe, 8. 
1. In trespass to try title, brought in 1871, the defendant claimed under 
a deed from a common vendor made to a party in 1856, from whom the 
defendant purchased. That deed referred to purchase money notes matur- 
ing in one, two and three years, and reserved an express lien for their 
payment. Heid — 
1. That the vendor of defendant was not a necessary party. 
2. The failure to present the purchase money notes at the place 
where they were made payable could not affect the issue. 
3. To defeat a recovery, the defendant should either tender the 
unpaid purchase meney, or otherwise proffer to do equity. Davis vy. 
Roosvelt, 305. 


PARTNERSHIP. 

1. Sale under execution of the interest of one member of a firm in 
partnership property creates a dissolution of the parnership and makes 
the purchaser a tenant in common with the remaining member. The 
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PARTNERSHIP — coniinued. 


purchaser is not bound to become a partner in the partnership enterprise, 
nor the remaining member to admit the purchaser as a partner; but if 
the partner refuses to recognize the purchaser's interest in the property, 
the purchaser has a right of action to recover joint possession and parti- 
tion, or to sue for damages for conversion; if suit is brought for conver- 
sion, the value of the property at the time of conversion, and legal 
interest to recovery, is the measure of damages. Carter vy. Roland, 540. 

2. The purchaser cannot be made liable for loss in conducting the busi- 
ness after sale, and is not entitled to share in the profits; but in a suit by 
the purchaser for his interest, if judgment is rendered for the specific prop- 
erty, giving the defendant the privilege of returning it in satisfaction of 
the judgment, if the defendant is a wrongdoer, and the value of the 
property liable to deterioration if used, the plaintiff can claim as dam- 
ages reasonable compensation for the use of the property, instead of legal 
interest in its valuation. Id. 

3. Each member of a firm is chargeable with notice of the transactions 
of the others within the scope of the partnership business, but not of the 
sale by a partner of his individual interest in partnership property, or of 
his representations in making the sale. Liddell vy. Crain, 549. 

4. One member cf a firm may be an innocent purchaser of a note re- 
ceived by his copartner for the sale of an individual interest in the 
partnership property, and as such purchaser is not chargeable with 
notice of the fraudulent representations made by his copartner in selling 
the property. Id. 

5. The assignment of a negotiable note as collateral security for a pre- 
existing debt due from one partner to another, is a transfer in due course 
of, trade for a valuable consideration. Id. 


PATENT. 





1. A patent for land issued to one not a colonist cf Peters’ eclony, and 
which embraces land within the reservation made by the contract with 
W. 8. Peters, will not be held void at the suit of parties having no equi- 
ties prior to the issuance of the patent, if it was issued fron the proper 
office, at a time when, on surveys lawfully made or renewed, during a 
preceding interval, such patent might have lawfully issued. Bryan v. 
Shirley et al., 440. 

2. This case distinguisked from Sherwoodr. Fleming, 25 Tex. 
Sup. 408. Td. 

3. If a patent emanates from competent authority, although in the 
preliminary proceedings on which it is based an illegality may intervene 
which eventuates in the grant of a patent to a party who otherwise would 
not have been entitled to receive it, yet being issued by an officer author- 
ized to make the grant, and whose duty it is to pass on the sufficiency of 
the evidence on which it is issued, the state, or some one having color of 
title in the land, can alone attack the patent for illegality. Id. 

4. The evidence was conflicting as to whether a survey made in 1844, 
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PATENT — continued. 
for one not a colonist of Peters’ colony, on land within the colony reser- 
vation, and near its eastern line, was honestly made and in ignorance of 
the colony limits, the boundary line of the colony not being then run and 
established on the ground. Patents issued on the survey, and in a con- 
troversy between th>se holding under the patent, and a subsequent claim- 
ant under a location and survey made in 1871, held, that a judgment in 
favor of those claiming under the patent should not be disturbed. Jd. 

5. See statement of case for land certificate, which it was held was not 
so defective as to affect the validity of a patent issuedthereon. Id. 

6. Stoddard v. Chambers, 2 How., 284; Melton rv. Cobb, 21 Tex., 539; 
Kimmel v. Wheeler, 22 Tex., 77; Woods v. Durrett, 23 Tex., 437; Wright 
v. Hawkins, id., 470; Sherwood v. Fleming, 25 Tex. Sup., 427; and Todd 
v. Fisher & Miller, 26 Tex., 241, reviewed and discussed. Id. 

7. A land certificate, issued August 21,1855, by the county court of 
Denton county, to one entitled to it by the judgment of that court, as a 
colonist of Peters’ colony, was located and surveyed on land within the 
limits of the Mississippi & Pacific railroad reservation on the 7th of Decem- 
ber, 1855, and merged in a patent thereto on the 23d of September, 1856. 
In a suit brought against the vendees of the patentee, by plaintiffs claim- 
ing under a location and survey of the same land made February 25, 1871, 
held — 

1. Objections to the validity of the patent, on lands within the 
limits of the reservation, were obviated by the ‘act confirming cer- 
tain patents, and to validate certain surveys in the Mississippi & 
Pacific reservation,’’ passed January 7, 1860. 






2. The certificate issued in August, 1855, having been merged in a 
patent before the passage of the act of February 4, 1858, being ‘‘an 
act to ascertain what land certificates have been illegally issued by 
the county courts of counties of Peters’ colony, and to provide for 
issuing patents on such of said certificates as are leval,’’ was not in- 
tended to be affected by that act. 

3. The manifest object of the last act was to regulate the further 
issuance of patents, rather than to disturb cortificates already merged 
into patents. Hendricks vy. Wilson, 463. 

8. A land certificate was issued by the county court of Collin county on 
August 20, 1855, to one who was adjudged entitled to it as a colonist of 
Peters’ colony; and on October 24, 1856, a patent issued to land covered 
by a portion of that certificate, and under which it had been located and 
surveyed; the land was within the Pacific Railroad reservation. After 
the issuance of patent, the certificate (there being still an unlocated bal- 
ance) was presented to the board appointed under the act of January 5, 
1858 (Pasch. Dig., art. 872), and was rejected. In a contest between 
those holding under the patentee, and the owners of a certificate located 
and surveyed on the same land, on February 25, 1871, held — 

1. The rejection of the certificate as to the unlocated balance 
merely showed that the certificate had issued toa party not entitled 
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PATENT — continued. 
to it, and could not affect the validity of the patent to land covered 
by the portion first located. 

2. The certificate having been issued by competent authority, was 
not subject to be collaterally attacked after merger into patent; be- 
ing thus issued, it was, within the meaning of the statute, genuine. 
Bradshaw vy. Smith, 474. 


PAYMENT. See Promissory Nore, 1. 


1. If payment be made of unreasonable charges to a cotton compress 
company, with full knowledge of all the facts and without fraud, decep- 
tion or duress, the payment cannot be recovered back even as to the 
amount paid, without consideration. Ladd y. The S.C. P. & M. Co., 
172. 

2. A mere protest against a charge does not entitle a party who volun- 
tarily, and without duress or compulsion, pays it, to recover it back. Jd. 


PETERS’ COLONY. See Patent. 


PLEADING. 








See Estates oF Decepents, 1. Rati~way Company, 18. 
Fravp, 1. Trespass To Try Tire, 1. 

1. A petition by a stockholder in a corporation for a recovery of dam- 
ages for the wrongful acts of the directory, not in behalf of the corpora- 
tion, but for himself individually, is bad on demurrer. Evans y. Bran- 
don, 56. 

2. When, in a suit to recover on a policy of insurance, the defense 
pleads the invalidity of the policy for concealment and breach of war- 
ranty, and the plaintiff, by supplemental petition, sets up a waiver of 
that ground of defense, it must be specially pleaded, and must amount 
either to an agreement or an estoppel. If the acts of the defendant con- 
stitute an estoppel, the particular acts, representations, or conduct relied 
on, should be pleaded with reasonable certainty. Teras Banking Co. 
v. Hutchins, 61. 

3. See opinion for plea, setting up waiver or estoppel, which was held 
defective for want of certainty and definiteness in its averments. Id. 

4. A petition for injunction to prevent the collection of a state tax, 
which discloses no individual damage about to be suffered from the sale 
sought to be enjoined, except that the sale would cast a cloud on the title 
of the plaintiff, is not sutlicient to authorize the injunction. Red v. 
Johnson, 234, 

5. The admissions in the joint pleadings of husband and wife are not 
conclusive as between them, on a subsequent controversy involving the 
same question. Davis v. Roosvelt, 505. 

6. The proper practice is to have the sufficiency of pleadings settled on 
demurrer before proceeding on the merits. Where objections to their 
sufficiency are raised for the first time on a question of evidence, the tend- 
45 
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PLEADING — continued. 
ency is to confusion, uncertainty and delay, and such a practice should 
not be encouraged. Bvuoth v. Pickett, 436. 
7. In a suit to revive a judgment formerly rendered in the same court, 
the same particularity is not required as to pleadings and relief prayed 
for, that should be observed in the first suit. Id. 


POLICY OF INSURANCE. See Insurance ComMPANIEs. 


POSSESSION. See Homestrap, 1. LANDLORD AND TENANT, 1. NueGo- 
TIABLE INSTRUMENT, 1. 

1. Though, as a general rule, possession of real estate in constructive 
notice of the title of the possessor, yet the bare fact of continued posses- 
sion of land by a vendor, for a time less than would be reasonably neces- 
sary to remove from the place after the execution and record of his deed, 
will not charge a subsequent purchaser from his vendee with notice 
of a secret trust, whereby an absolute deed of the vendor would be ren- 
dered inoperative. Cameron v. Romele, 1. 

2. Land was held in peaceable possession through a tenant for five 
years, and taxes paid under a lost deed which did not connect the claim- 
ant with the sovereignty of the soil, but which had been deposited before 
possession began with the clerk for registration, though never recorded. 
The claimant brought trespass to try title against one to whom the ten- 
ant sold his improvements, and attorned, without notice to his former 
landlord: Held, that a judgment in favor of the plaintiff was proper 
on the ground of prior possession, without regard to the question of limit- 
ation. Duren v. Strong, 379. 


POWER OF ATTORNEY. 

1. A deed purporting to convey the separate property of a married 
woman, and whica is signed by her alone, is invahd, though it be shown 
that she acted with her husband's consent; and a deed executed under a 
power of attorney, made by her alone, conveys no title. Cannon v. Bout- 
well, 626. 

2. It would be a departure from the policy of the law wholly unauthor- 
ized by anything in the statute, to allow the husband, by means simply 
of a general power of attorney from the wife, to dispose of her separate 
property athis will. Td. 


POWERS. See Trusts anp TrusTEEs, 5. 

1. A deed of trust otherwise regular, provided that in the event the 
trustee named should b2 unwilling or unable to act in carrying out the’ 
trust, then for the appointment by him of a substitute trustee; and in 
the event the trustee should refuse to appoint a substitute trustee, then it 
should be lawful for the holder of the note, due and unpaid, to appoint a 
substitute trustee under his hand and seal, and that his acts should be 
effectual and binding. Prior to any action being taken under the deed: of 
trust, the original trustee died without appointing a substitute, and after- 
wards the holder of the note appointing in writing, not under seal, a 
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POWERS — continued. 
substitute trustee, by whom the land, after default, was advertised, sold 
and conveyed. In a controversy involving the validity of the sale, 
held — 

1. Thai the stipulation in regard to the appointment of a substi- 
tute trustee should be governed by the rules applicable to the exercise 
of directory powers. 

2. The original trustee being rendered unable to act by death, 
though there was technically no refusal to appoint a substitute, there 
existed what was in effect equivalent to a refusal. 

3. Looking to the deed for the intention of the parties, the con- 
tingency had occurred which authorized the holder of the note to 
appoint a substitute trustee. 





4. The defective execution of a valid power will be sustained in 
favor of creditors and purchasers for value, and others not mere vol- 
unteers, when the intention of the parties clearly appears, and has 
been substantially carried out, when the defect complained of is a 
technical one, was not occasioned by fraud, and did not result in 
legal injury to the parties interested. 

5. The execution of the power being in other respects valid, the 
omission of a seal in the appointment of, the substitute trustee did 
not invalidate it. Jacobs v. McClintock, 72. 



























PRACTICE IN SUPREME COURT. See Jupement, 8. 
1. In a suit upon a parol contract which could not be performed within 
one year from the making thereof, the record failed to show that the 
statute of frauds was invoked as a defense on the trial either by pleading 
it, by objecting to the admissibility of evidence, by asking instructions, 

or otherwise: Helé — 

1. That the defendants cannot, on appeal, complain that the court 
did not give them the benefit of an immunity which they failed to 
claim in time. 

2. The defense of the statute not being set up, or the attention of 
the court called to it, the court was not required to interpose it. 

3. If the court, under such circumstances, gave an erroneous 
charge based on the statute, the defendants, not being injured 
thereby, could not complain. 

4. Having denied the contract, the evidence to establish it might 
have been excluded, on objection, as insufficient under the statute. 

5. No objection to the evidence being disclosed by the record, it 
will be presumed, in support of judgment, that no right under the 
statute was asserted. League v. Davis, 9. 

2. The practice of grouping together assignments of error in a brief, 
without pointing out the distinct propositions of law arising thereon, and 
which are relied upon, condemned. A brief is defective which fails to 
indicate with certainty and clearness the legal questions involved, and to 
which the authorities cited apply. Texas Banking Co v. Hutchins, 61. 
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PRACTICE IN SUPREME COURT — continued. 


3. To require the reversal of a judgment in the supreme court because 
of error in a charge, it must be a material error to the prejudice of the 
party complaining of it. When it is manifest that an erroneous charge 
operated no injury, or where no other conclusion than that arrived at by 
the jury can be legitimately deduced from the facts, the supreme court 
will refuse to reverse the judgment. G. H. dS. A. R. Co. v. Delahunty, 
205. 

4, A party who made no complaint of a charge at the trial, but appar- 
ently acquiesced in it, should be required to make a more conclusive 
showing that his rights had been prejudiced by it, than would be re- 
quired of one who exercised vigilance in protecting his interests, and 
objected at the right time. Jd. 

5. When an assignment of errors indicates no particular charge or 
ruling of the lower court upon instructions which are complained of, 
but refers in general terms to “the several charges ”’ refused, and “each 
several charge and instruction given,’ and on reference to them they are 
found to be numerous, they will not be reviewed unless the right and 
justice of the case may seem to demand it. Byrnes v. Morris, 23. 

6. Each error relied on, particularly assigned separately, or appropri- 
ately grouped, if several present the same2 point, should be followed by 
thie statement from the record as required by the rules of court. Id. 

7. The plaintiff moved to strike out defendant's specia] exceptions, 
embraced in his third amended answer to plaintiff's original petition, on 
the ground that they were not fil-d in due order of pleading, and were 
filed after plea to the merits. The motion was sustained. On appeal, 
held, that sinc2 the previous answers were not contained in the record, 
this court could not determine whether they were answers of law, which 
might be amended before plea to the merits, or answers of fact, which 
would preclude subsequent exceptions, and the presumption would there- 
fore control in favor of the correctness of the judgment of the district 
court. Barclay v. Tarrant County, 251. 

8. See statement and opinion for case in which objection to a judgment 
for ten per cent. attorney’s fees against the obligors in a promissory note, 
came too late when made for the first time after appeal. Smith v. Brown- 
son &: Co., 271. 

9. When a charge, though correct, is, by reason of its general terms, 
defective in not embracing a full presentation of the law applicable to 
the case, it is too late to urge for the first time after app2al, objections to 
it. Davis v. Roosvelt, 305. 

10. The judgment of an inferior court, based on a verdict defective in 
form only, will not be reversed for that cause when no objection was 
urged in the court below. De Montel v. Speed, 339. 

11, Suit was instituted by mandamus to compel a survey, by the 
holder of a land certificate, and to cancel a patent issued to the land. 
The decree cancelled the patent, and decreed the land to be subject to 

the file and location of the plaintiff. Held, the fact that the record did 


: 
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PRACTICE IN SUPREME COURT — continued. 
not disclose that the surveyor was still a surveyor at the date of the judg- 
ment, was not sufficient to require a reversal. Id. 

12. When a statement of facts is signed by the presiding judge only, 
without any reference being made to disagreement in regard thereto by 
the attorneys for the parties, it will be presumed that the contingency had 
occurred which authorized the judge to make out and certify the state- 
ment of facts. Steinbeck v. Stone, 382. 

15. See errors assigned in such general terms as, under the rules of 
practice, the court will not be required to pass upon. Carter v. Roland, 
540. 

14. See case where demurrer to improper issues, instead of objection to 
evidence offered under, is the correct practice. Id. 

15. A judgment for five hundred dollars damages, rents and profits, in 
a case where legal interest only is the measure, will, on the appellee re- 
mitting all damages in excess of an amount sufficient to cover legal in- 
terest, be reversed and reformed by the supremecourt, and rendered for 
what it should have been in the court be'ow. Id. 

PRACTICE IN DISTRICT COURT. 
See Forcrnte Entry anp Dertarner. Practice IN SUPREME 
Court, 14. 

1. When the equities of a bill for injunction are fully met and denied 
by the same answer, the injunction should be dissolved. Blumvy. Loggins, 
121. 

2. Asa general rule, when a defendant reconvenes, the plaintiff will 
not be permitted to take a voluntary nonsuit. Brown v. Pfovts, 221. 

3. A motion to set aside a voluntary nonsuit filed by a defendant’s at- 
torney, who had filed before nonsuit a plea in reconvention, should not 
prevail when no sufficient reason is shown in the motion why they were 
not present and did not object when the nonsuit was applied for, and 
where the motion fails to show that there was merit in the plea in recon- 
vention. Id. 

4. The plaintiff moved to strike out defendant's special exceptions, em- 
braced in his third amended answer to plaintiff's original petition, on the 
ground that they were not filed in due order of pleading. and were filed 
after plea to the merits. The motion was sustained. On appeal, held, 
that since the previous answers were not contained in the record, this 
court could not determine whether they were answers of law, which might 
be amended before plea to the merits, or answers of fact, which would 
preclude subsequent exceptions, and the presumption would therefore 
control in favor of the correctness of the judgment of the district court. 
Barclay v. Tarrant County, 251. 

5. An auditor's report, with reference to matters not properly arising 
under the pleadings of the parties, should to that extent be excluded 
from the consideration of the jury. Jd. 

6. On the coming in of an auditor's report, the defendant gave piaint- 
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PRACTICE IN DISTRICT COURT — continued. 


iff notice to the effect that he would, on the trial, offer evidence to attack 
and defeat so many items of the report as were allowed in favor of 
plaintiff, and so much of the same as disallowed certain items claimed by 
defendants, specifying their several amounts. JZeld, that the notice 
should, on exceptions, have been held defective as being too general in its 
terms. Id. 

7. It is the duty of the court, in the charge to the jury, to evolve from 
the pleading the true issues arising thereon, and to submit the same to 
the jury, instead of leaving them to decide for themselves, from the legal 
effect of the pleadings, what those issues are. Id. 

8. An affidavit for an attachment cannot be amended. Mara d Kemp- 
ner Vv. Abramson, 264. 

9. Though an amendment may be made to a petition for aitachment, 
which will relate back and cure defective allegations in the original peti- 
tion in regard to the same cause of action, yet it will not aid a defective 
affidavit for attachment. Id. 

10. The payment of debt is not imposed on the garnishee as a penalty 
for his failure to make full answer, but because having failed to make 
such answer, he is supposed to tacitly admit that he has the means in his 
hans, or. knows of property from which payment could be made. 
Freeman vy. Miller, 372. 

11. To entitle a garnishee against whom judgment has been rendered 
to relief by injunction, he must show: First, that he has a good defense 
to the entire cause of action, or to such part of it as he proposes in his 
petition to litigate. Second, that it would be clearly unjust to permit it 
to be enforced. Third, that he could not avail himself of the defense at 
the proper time, or that he was prevented by fraud or accident, unmixed 
with any fault or negligence in himself or his agents, from interposing his 
defense. Id. 

12. See statement of the case for facts sufficient to authorize an in- 
junction against a judgment rendered against a garnishee. Id. 

15. When, upon an issue pending before a jury, there is evidence in 
favor of either party, it is error for the court to charge the jury to return 
a verdict against such party, even though the weight of evidence may be 
against him. Porter v. Wheat, 401. 

14. When evidence is offered which is not admissible for the general 
purposes of the trial, and exception is made to it on such ground, if the 
exception be overruled on the ground that such testimony is admissible 
for a special purpose and to a limited extent, the record should show that 
it was admitted only to the extent and for the purpose for which it is 
legitimately admissible. Battle v. Chandler, 613. , 

15. A married woman, intervening in a suit between her husband and 
another, asserted homestead rights in the land in controversy. She ad- 
mitted in her pleading the execution of a deed from herself and husband, 
under which another asserted title to the land, but set up matters in 
avoidance. Urquhart v.Womack, 616. 
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PRACTICE IN DISTRICT COURT — continued. 

16. No objection was made on the trial below to the deed from the hus- 
band and wife on account of any defect in the certificate of acknowl- 
edgment. On appeal, it was urged for the first time that the certificate 
failed to state that ‘‘she wished not to retract it... Held — 

1. The issues presented were not such as to require the introdue- 
tion of the deed on the trial below. 

2. Married women, when admitted to litigate in their own right, 
are presumed to have capacity ‘‘ to conduct the litigation as shall b2 
most conducive to their own advantage.’ 

3. The objection to the certificate of acknowledgment came too late 
when urged on app2al for the first time. Jd. 

17. The policy of the law being to confine the inquiry, in proceedings 
in forcible entry and detainer, to the question of the right of possession 
only, a third party, who, in such a proceeding before a magistrate, claims 
possession by virtue of his superior title, cannot intervene, since the mag- 
istrate cannot try the question of title. Teras Land Co. v. Turman, 

* 619. 

18. In such a proceeding, a tenant holding over may, however, defend 
his possession by showing that after lease he purchased the landlord's 
title at execution sale, and he may lawfully attorn to a third party, who, 
after the date of his lease, had thus purchased. Jd. 

19. A third party thus purchasing title may, by injunction, stay pro- 
ceedings by the original landlord, who is insolvent, against the tenant, 
until the question of title can be determined. Id. 

20. The statute of forcible entry and detainer,which makes the decision 
of the county court on appeal or certiorari final, was intended as the rule 
between the original parties only. Id. 

21. When, on motion, an injunction which issued to stay proceedings be- 
fore a magistrate in forcible entry and detainer, issued on a petition which 
contained the allegations of a petition in trespass to try title, is dissolved, 
it is error to dismiss the petition, but the same should be continued over 
for a hearing on the merits. Jd. 

22. The proper practice is to have the sufficiency of pleadings settled on 
demurrer before proceeding on the merits. Where objections to their 
sufficiency are raised for the first time on a question of evidence, the tend- 
ency is to confusion, uncertainty and delay, and sucha practice should 
not be encouraged. Booth v. Pickett, 436. 

23. In a suit to revive a judgment formerly rendered in the same court, 
the same particula:ity is not required as to pleadings and relief prayed 
for that should be observed in the first suit. Jd.. 


PRE-EMPTOR. 
1. Under the act of May 26, 1575, “for the benefit of actual occupants 
of public lands,’’ a bena fide residence upon the land was required, anda 
survey made for one as a pre-emptor not so occupying was unauthorized; 
the same rule applies to his assignee. DeMontel vy. Speed, 339. 
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PRE-EMPTOR — continued. 
2. Such a residence, for three years in the aggregate, by the original 
occupant and his assignee, would, the law being complied with in other 
respects, entitle the assignee to the land as pre-emptor. Id. 


PRESUMPTION. 

See ATTORNEY, 3. NEGOTIABLE INSTRUMENT, 1. 
JUDGMENT, 10. PRACTICE IN SUPREME Court, 1, 7. 
Manpamvs, 1. STATUTE OF FrRAupDs, 1. 

1. The presumption is that a settlement of accounts embraced all prior 
transactions between the parties except when it is sought to be set aside 
under appropriate allegations of fraud, accident or mistake. Barclay v. 
Tarrant County, 251. 

2. When a statement of facts is signed by the presiding judge only, 
without any reference being made to disagreement in regard thereto, by 
the attorneys for the parties, it will be presumed that the contingency had 
occurred which authorized the judge to make out and certify the state- 
ment of facts. Steinbeck v. Stone, 382. 

3. A decree of the probate court having general jurisdiction of the 
subject matter, attempted in a manner apparently irregular, to make a 
partial partition of an estate; there was no appeal, or other direct pro- 
ceeding to vacate it —no charge of fraud against the administrator, and 
the records had been destroyed by fire. Eight years afterwards, in a con- 
test between one of the heirs and the administrator over his application 
for discharge, the validity of the order was attacked, and an effort made 
tocharge the administrator with rents and profits of land partitioned 
under the decree, the same having been superseded by a subsequent 
decree dividing the entire estate. Held — 

1. Every reasonable presumption should, under the circumstances, 

be indulged in favor of the decree. 

2. The decree was sufficient to protect the administrator against the 
claim of the heirs for rents and profits, of property taken from his 
possession under it. 

4. See case for virecumstances under which the court reversed and ren- 
dered judgment based on a special verdict. Johnson v. Wilcox, 413. 

5. The doctrine that one whose land has been conveyed by the un- 
authorized act of an agent, and who might by reasonable diligence have 
knowy of the sale, claim and possession under it, will be presumed from 
his silence after a long period of years to have ratified the sale, has appli- 
cation only where the owner asserts a mere equitable right, but has no 
application when, yy agg to try title, the owner relies on his legal 
title. Moss v. Berry, €52. 


PRINCIPAL AND AGENT. 
See DamaGEs, 6. Raitway Stock, 7. 
1. One who aids in procuring the illegal issuance of new stock in an in- 
corporated company to himseli, cannot, if he does it under circumstances 
which would make him responsible if acting in his own right, be relieved 
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PRINCIPAL AND AGENT —continued. 


from liability by showing that he acted as agent for another. Baker v. 
Wasson, 150. 

2. The owner of a certificate of stock in an incorporated company 
placed his certificate, with a blank transfer indorsed theron, in the hands 
of another for purpose of sale; the agent filled the blank with his own 
name and afterwards indorsed thereon a transfer from himself to a pur- 
chaser. Held— 

1. The original owner having given to his agent possession of the 
certificate with the external indicia of ownership and the right of 
disposal, the subsequent transfer by the agent clothed the purchaser 
with the apparent legal title. 

2. The rights of the purchaser did not depend on the actual title or 
authority of the agent to sell, but upon the act of the original owner 
giving the apparent authority of disposal, and which would estop 
him and his assignee. 

3. The title of the purchaser would be subject to be defeated by a 
superior title in the original owner, if acquired with notice of it, or 
without valuble consideration. 

4. In the absence of statutory or charter provision, the books of 
the eompany could not operate as notice of the ownership of the 
stock, further than for the use and benefit of the company itself. 
Strange v. H. & T.C. R. R. Co., 162. 

3. A passenger on a railroad purchased a ticket from one not the agent 
of that road, which was issued by one who was the general ticket agent 
of another railway company. The agent issuing the ticket was author- 
ized, by custom among railroads, only to issue tickets of a certain pre- 
scribed form. The ticket purchased was not of the prescribed form, and 
on being presented was not accepted by the conductor, who ejected 
the passenger from the car, after the train had proceeded a few miles 
from the station, on his refusing to pay his fare as a passenger. On 
appeal by the railway company from a judgment for seven hundred and 
fifty dollars damages against it, held, 

1. The ticket having been issued by one who at most occupied to 
the defendant company the relation of special agent, the passenger 
purchased the ticket at his own peril. H. & JT. C. R. R. Co. v. 
Ford, 364. 


PROBATE MATTERS. See Estares or DECEDENTs. 








1. The judgments of the probate court in matters of administration, 
where jurisdiction has attached, are, when regularly rendered, binding 
upon all parties in interest, until set aside by direct proceedings instituted 
for that purpose. McGowen vy. Zimpelman, 479. 

2. This case distinguished from Runnels v. Runnels, 27 Tex., 571. Td. 

3. Art. 5487, Pasch. Dig., which declared that property reserved from 
forced sale, or its value if there should be no such property, does not 
form any part of the estate of a deceased p2rson if a constituent of the 
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PROBATE MATTERS — continued. 
family survives, was not repea‘ed by the act of August 9, 1876 (Acts of 
16th Leg., p. 93). The probate court had full jurisdiction to secure to the 
surviving family the benefits of that provision of the act. Jd. 


PROMISSORY NOTE. 
See AssIGNMENT, 1. NEGOTIABLE INSTRUMENT. 
1. The giving of a promissory note, payable to bearer, is as effectual 
as the payment of the same amount in cash, to prove a purchase for 
value. Cameron v. Romele, 238. 


PROTEST. See Payment, 2. 


PUBLIC ACT. 

1. Even should it be conceded that the final passage of an act over the 
vetu of the governor, in the manner prescribed by the constitution, could 
not be officially certified by the chief clerk cf the house of representa- 
tives and the secretary of the senate, its validity would not be affected by 
their failure to certify to its passage in the proper time, if the fact of its 
passage appears from the published journals of the legislature. H. & 
T. C. R. R. Co. vy. Odum, 343. 


PUBLIC DOMAIN. 
See Lanp CERTIFICATE. Statutes ConstTRUED, 12. 


PUBLIC EMPLOYMENT. See Pusttc Use. 
PUBLIC JOURNALS. See AuTHENTICATION OF LEGISLATIVE AcT. 


PUBLIC USE. 

1. A cotton press and manufacturing company does not, by virtue of 
the legislative act incorporating it for the purpose of carrying on a ware- 
hous:ng and cotton compress business, submit its property and services to 
public use. It is by reason of the nature and character of the business, 
and not from the fact that it is carried on by an individual or corporation, 
that the laws hold the property or services of the owner to have been 
submitted to public use. Ladd vy. 8S. C. P. & M. Co., 172. 

2. The business of warehousing and compressing cotton is not an em- 
ployment which the common law declares public. Jd. 

3. In the absence of a legislative enactment, a business strictly juris 
privati will not become juris publici by reason of its magnitude or the 
number of persons affected by it; the right to control the property invested 
in it pertains (if to any) to the legislative and not to the judicial depart- 
ment of the government. Id. 

4, A party who has not subjected his property and services to public 
use by the character of his business, does not do so by reason of a com- 
bination with others in a like business, though he may be enabled thereby 
to exact from those who employ him unreasonable and extortionate 
charges for the services rendered. Id. 

5. Munn v. Illinois, 4 Otto, 125, discussed. Id. 
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PUBLIC USE — continued. 

6. Plaintiff alleged in effect that defendants, who were engaged in the 
business of receiving, storing, compressing and delivering cotton, had, 
without any exclusive right to conduct that business, by combination, 
virtually acquired its exclusive control in the city of Galveston, which 
enabled them to extort fictitious charges, and charges without considera- 
tion, and thereby to collect toll on nearly all the cotton produced in 
Texas. Held — 

1. That in the absence ef a legislative act, it did not follow as 
matter of law that the business was affected with a public use. 

2. If the combination was iJlegal, the parties to it would be sub- 
ject to such penalties as the law imposes. 

3. Quere, whether the legislative department can declare a busi- 
ness juris publici, if the circumstances under which it is conducted 
would seem to justify, and the good of society require it, which, in 
the absence of such an act, would be subject to the laws governing 
private business, without violating the constitution. Id. 


PUNITORY DAMAGES. See Damaaces, 6. 


PURCHASER. See Bona Fipk Purcuaser. Eaqurry,4. MEASURE OF 
DamaGes, 1,2. Partrnersup, 1,2. Purcmaser ror VALUE. Svupe- 
rior Tir.e, 1. Trespass to Try Trrse, 1. 

1. A mortgagor, to secure’an antecedent debt, executed a mortgage on 
all his lands ‘‘unappropriated’’ in the Abner Lee survey. When the 
mortgage was executed, it appeared from the record of the county, that 
the mortgagor owned of said survey seventeen hundred and ninety-two 
and 61-100 acres, but he had prior thereto conveyed all of said survey by 
deed not then registered, except one hundred and fifty acres. In a con- 
test between the purchaser under the mortgage and the owner of the 
interest conveyed in the unrecorded deed, there being no allegation of 
mistake, or showing a right to reform the mortgage as against third par- 
ties, Acld, that the purchaser under the mortyage acquired title to the 
one hundred and fifty acres only. Crawford v. Bonner, 194. 

2. One who bids upon land at a sheriff’s sale under an agreement with 
the judgment creditor that the purchase shall be for the creditor, holds 
the title in trust for him, though the deed be made in the name of the 
bidder. Byrnes v. Morris, 213. 

3. A bidder who, under such circumstances, receives a conveyance in 
his own name, cannot plead an estoppel against the judgment creditor 
who afterwards has the same land again sold under an alias execution, 
issued on the same judgment. The rights of the bidder, if any, having 
accrued before the second sale, he was not thereby induced to change his 
former condition, or incur additional liability. Jd. 

4. A purchaser of land at a sale foreclosing a mortgage which was 
executed by the husband and wife jointly, on land teld in trust by 
the husband for the wife, cannot be dispossessed by the heir of the wife 
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PURCHASER — continued. 
until he has done equity by paying off the mortgage debt. Davis v. 
Roosrelt, 305. 

5. A plaintiff who, at execution sale under judgment foreclosing a lien 
reserved in a deed made by him to the defendant, in a proceeding to 
which a subsequent vendee in possession was not a party, may, after bid- 
ding off the land and crediting the amount of his bid on the execution, 
have the sale set aside, in a subsequent proceeding against both parties, 
the credit on the execution cancelled, and the property subjected by de- 
cree to sale to satisfy the lien. No objection to the second proceeding 
was urged by the defendant in the original suit. Savage v. Fairman, 
601. 

6. The legal effect of both proceedings is a personal judgment against 
the original vendor of the debt, and a decree against him and his vendee, 
subjecting the land to the satisfaction of the lien. Id. 


PURCHASER FOR VALUE. 
1. The giving of a promissory note, payable to bearer, is as effectual 
as the payment of the same amount in cash, to prove a purchase for 
value. Cameron v. Romele, 238. 


QUARE. Sce Marrrep Woman, 5. 

1. Quere, whether the legislative department can declare a business 
juris publici, if the circumstances under which it is conducted would 
seem to justify, and the good of society require it, which, in the absence 
of such an act, would be subject to the laws governing private business, 
without violating the constitution. Ladd v. The S. C. P. d: M. Co., 172. 

2. Negligence in a corporation in the performance of its duty to its 
employes to furnish them safe and suitable implements, is a fact to be 
established for the jury. But when the injury complained of is traced 
to defective implements furnished by the master, whether any further 
evidence of negligence is necessary, until it is shown by the master that 
reasonable care was exercised in their selection, quere? G. H. & S.A. 
R. Co. v. Delahunty, 206. 


QUO WARRANTO. 

1. In a proceeding where the question, whether a corporation exists or 
not, arises collaterally, the courts will not permit the corporate character 
to be questioned, if it be acting under color of law, and recognized by the 
state as such. Such question can only be raised by the state itself, by 
quo warranto or other direct proceeding. Brennan v. Bradshaw, 330. 

2. A suit by information in the nature of quo warranto, prosecuted in 
the name of the state of Texas against one charged with unlawfully 
holding the office of mayor of the city of Austin, is a civil proceeding, of 
which the district court has, under the constitution, original jurisdiction, 
the office being of the value of five hundred dollars. State v. De Gress, 
387. : 
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QUO WARRANTO — continued. 


3. Such a suit, though in form analogous to a criminal prosecution, is 
in the nature of a civil remedy; the statute authorizing the suit being a 
copy of tke statute of 9th Anne, which authorized a fine, must receive 
the construc ion given to that statute, under which a nominal fine only 
was imposed. Id. 


RAILWAY COMPANY. 








1. See statement and opinion for facts on which a charge to the jury, 
that the liability of a railway company to a passenger injured by an acci- 
dent, caused by a defective road-bed, depended upon ‘the manner and 
speed of running the train, considering the condition of the track and the 
state of the weather, if that in any way superinduced the accident,’’ was 
helderror. Railroad Co. v. Haloran, 46. 

2. A railway company is bound to exercise that high degree of care and 
skill which cautious persons would use in the construction, by competent 
engineers and workmen, of the road-bed, track, engines, cars, and all 
appliances to carry on the business of the road and operate its trains; to 
make frequent careful examinations of the same, in order to avoid acci- 
dents as far as human skill could reasonably secure such a result, and also 
to procure a sufficient number of good, steady, and competent agents and 
employes to so conduct and control its trains as to insure careful and skill- 
ful management. Id. 

3. If the company be negligent in any of the above particulars, and 
its negligence is the legal cause of injury to the passenger, it is liable in 
damages. Id. 

4. Railway companies are not insurers of the safety of their passen- 
gers further than could be required by the exercise of such a high degree 
of foresight as to possible dangers, and such a high degree of prudence 
in guarding against them, as would be used by very cautious, prudent and 
competent persons under like circumstances. The use of every possible 
precaution is not the rule, but they must adopt such of known value as 
are sanctioned by experience, and secure such skilled labor as they can 
reasonably procure. Id. 

5. Arailway company is required to so construct its road-bed and track 
as to avoid those dangers which it could be reasonably foreseen by com- 
petent and skillful engineers might result from the ordinary rain-fall and 
freshets peculiar to the particular section of country in which it is con- 
structed. Id. 

6. A railway company is not liable in damages for culpable negligence, 
where the injury results from the failure of the company to provide in the 
construction of its road-bed against extraordinary floods unknown to com- 
mon experience, and which could not have been reasonably anticipated in 
the construction of the road. Id. 

7. The consolidation of the Houston & Great Northern, and the Inter- 
national railway companies, was unauthorized and wrongful as to a stock- 
holder of the former company objecting thereto, and the same having 
been consummated by a wrongful appropriation of the stockholder’s 
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RAILWAY COMPANY — continued. 
equitable interest, the consolidated company was equitably bound to him 
therefor. J. dG. N. Co. v. Bremond, 96. 

8. The two railway enterprises differed so widely in their starting points, 
and the region of country to be traversed, that an original subscriber to 
the Houston & Great Northern Company might well object that he had 
not agreed to or authorized such a union, nor did he, by failing to object 
to a subsequent enlargement of the charter, which, whether it actually 
gave such power or not, did not, on its face, purport to give any power to 
consolidate, preclude himself from objecting to a consolidation making so 
fundamental a change in the objects of the corporation. Jd. 

9. A stockholder in a railway company which, against his protest, has 
been consolidated without authority of law with another company, by the 
action of other stockholders, and whose equitable interest has been wrong- 
fully appropriated by the consolidated company, cannot maintain an action 
for the injury against the directors of the company, as such; nor are the 
directors responsible to the corporation for a consolidation effected by act 
of the stockholders. Jd. 

10. A stockholder in a railway company, against whose protest a con- 
solidation was illegally effected by the company with another railway 
company, delayed for more than two years the institution of proceedings 
against the consolidated company for the appropriation of his equitable 
interests: held, that while the delay might preclude him from enjoining 
the further prosecution of the consolidated enterprise, it did not prevent 
him from following up his equitable interest in the hands of a corpora- 
tion, which, by appropriating it without authority, became equitably 
bound to compensate him therefor. Jd. 

11. A railway company, in an action against it by a stockholder for 
wrongful conversion of his interests, is not precluded by the erroneous 
estimates of its officials, embodied in a published report, from showing 
the true value of its assets. Id. 

12. In a suit against a street railway for damages resulting from 
alleged negligence, it was charged that the negligence consisted in failing 
to keep the track in good repair and on a level with the grade of the 
street. The contract with the city under which the road was constructed 
required that the track should be so built as not to impede travel on the 
streets traversed by it, after the streets should be graded, and required 
the company to keep its road-bed in good repair, up to the level of the 
street; and that it should in no case be below the city grade of the streets 
after the streets were graded. Held — 

1. That the road was under no obligation to fill up the streets 
beneath its track so as to have its road-bed on a level with the street, 
but was bound to conform and keep the level of the road-bod up to 
that of the street when graded. 

2. The company incurred no liability for failing to conform the 
elevation of its track to irregularities in the street, when it had once 
been constructed in accordance? with an established grade. 

3. The company being by its contract bound to so construct its 
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RAILWAY COMPANY —continued. 

road as “not to impede carriage travel after the streets have been 
graded by the city,’ would be in default, even after conforming to 
the established grade, if it failed to take such precautions as would 
enable vehicles to cross it with reasonable safety at such places and 
intervals as the public convenience required, even if the street had 
worn away from the established grade. But it did not necessarily 
result that the company was under legal obligations to keep its road 
at all points so that vehicles could cross in safety. Galveston R’y Co. 
v. Nolan, 139. 

15. See charge of court held erroneous in reference to averments in the 
petition. Jd. 

14. A certificate of stock in an incorporated company contained a 
recital on its face that it was transferable by assignment, and on its sur- 
render to the directors a new certificate of proprietorship would be issued 
to the assignee. The by-laws authorized transfers of stock, in writing, 
by the owners thereof, indorsed on the certificate, or on separate paper; 
and on the delivery thereof to the secretary, together with the original 
certificate of stock, for registration, new stock would be issued to the 
assignee. The assignee of the original stockholder, having possession of 
the original certificate, sued the company for the value of new stock 
issued to a subsequent assignee of the original holder to whom new stock 
had issued, without presentation of the original certificate. The plaintiff 
had not presented his transfer and stock at the secretary's office before the 
new stockissued. Held — 

1. The company was estopped from denying that it would hold for 
the benefit of the holder of the certificate the amount of stock therein 
specified, until it was presented for cancellation and new stock issued. 

2. The non-production of the original certificate of stock was notice 
to the company that a superior title might be in a third party. 

3. Though the certificate was not the share of stock, it was 
constituted by the company the visible reprecentative of it, and as 
between the shareholder and his assignee, the equitable if not the 
legal title would pass by a transfer of the certificate, and this, with- 
out it being recorded on the books of the company. 

4. The certificate and transfer were prima facie sufficient to author- 
ize the holder to demand of the company the privileges and benefits 
to which the original holder was entitled. 

5. In the absence of a charter or statutory provision requiring a 
transfer of stock onthe books of the company, as between the share- 
holder and his assignee, to pass title as against a creditor, the interest 
of the creditor must be regarded as subordinate to that of the bona 
fide assignee. 

6. The company was liable to the ascignee of the original stock- 
holder holding the criginal certificate. Strange v. H. d& T. C. R.R. 
Co., 162. 

15. Arailway company is not liable to its employes as an insurer for 
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RAILWAY COMPANY — continued. 
injuries caused by defective impiements it may furtish them, if all 
proper precautions be taken to see that they are reasonably safe and strong. 
G. H. & S. A. R. Co. v. Delahunty, 206. 

16, Negligence in a corporation in the performance of its duty to its 
employes to furnish them safe and suitable implements is a fact to be es- 
tabiished for the jury. But when the injury complained of is traced to 
defective implements furnished by the master, whether any further evi- 
dence of negligence is necessary, until it is shown by the master that 
reasonable care was exercised in their selection, quere? Id, 

17. It is the duty of railway companies to provide reasonable accom- 
modations at their stations for passengers who have occasion to travel on 
their roads; to keep in a safe condition all portions of their platforms and 
approaches thereto, to which the public do, or would, naturally resort, as 
well as all portions of their station grounds reasonably near to the plat- 
forms, where those who have purc.iased tickets with a view to take pas- 
sage on their cars would naturally or ordinarily go. Stewart v. I. & G. 
N. R. R. Co., 289. 

18. In a suit for damages brought by a passenger for injuries resulting 
from the negligence of the company, the petition alleged that the com- 
pany neglected to provide *‘ proper lights and accommodations for passen- 
gers at its freight depot;”’ that plaintiff, being unable from the darkness 
of the night to see when he alighted from the car, fell, and injuries to his 
person were occasioned by the neglect. Held, that on general demurrer 
the petition was sufficient. Jd. 

19. In a suit for damages for personal injuries brought by a brakeman 
against a railway company, in which the unskillfulness and incompetency 
of the engineer were charged as causes of the injury, the court admitted 
in evidence the declarations of the engineer to the plaintiff, to the effect 
he would as soon run over him as not. Held — 

1. The evidence was admissible, as a circumstance showing the 
want of care on the part of the company in the selection of him as 
its engineer, but it should have been so restricted by appropriate in- 
structions to the jury. 

2. The personal malice indicated by the declaration, if the cause of 
the injury, would not render the company lable for actual damages 
thus inflicted on a fellow servant, and the jury should have been so 
instructed. H. & T. C. R. R. Co. v. Willie, 318. 

20. In a suit for damages by an employe of a railway company for in- 
juries sustained, which permanently disabled him, the jury were instructed 
that, if they found for plaintiff, to find no greater sum than a sum which, 
put at interest, would produce annually a sum equal to the difference be- 
tween what plairtiff could earn before his injury, and what his ability 
would be restricted to earning in consequence of the injury. Held, error. 
Id. 

21. If arailway company is not guilty of negligence in the selection of 
an engineer, it is not liable to his fellow servant for injuries resulting to 
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RAILWAY COMPANY — continued. 
such fellow servant from the want of proper care on the part of the engi- 
neer. Jd. 

22. A charter to build a railroad to a city imports authority to extend 
the road within the corporate limits, and the statute confers on a railroad 
having such charter the right to use any public street within such city 
without making compensation therefor; the particular street being either 
agreed upon with the authorities of the city or designated in the manner 
pointed out by the statute. HW. & T. C. R. R. Co. v. Odum, 343. 

23. That part of the act of August 15, 1870, for the relief of the Hous- 
ton & Texas Central Railway Co., which authorized its extension to Aus- 
tin, was not so foreign to the object expressed in the title of the act as to 
be violative of sec. 17, art. 12 of the constitution of 1869. Id. 

24. The regulation or enlargement of the use of a street, the property 
of the state, by the legislature, so as*to permit the construction of a rail- 
road track thereon, whereby the owners of adjacent lots may suffer incon- 
venience and injury, is not a taking of property within the meaning of 
the constitution of 1869. Id. 

25. Such an addition to the use of a street, if authorized by the legis- 
lature, gives the lot owner no right to compensation, although his ease- 
ment in the street be thereby impaired, and his lot rendered less valuable. 
Id. 

26. It is not intimated that the lot owner would be denied constitutional 
protection in the use of a dedicated street, if its use by a railroad would 
result in its destruction for all other purposes. Jd. 

27. Section 1 of the act to fix the venue in certain cases, approved 
March 21, 1874 (Session Acts 14th Legislature, p. 31), which authorized 
suit against a railway company in any county where it had an agency, 
was not repealed by the first section of a subsequent act of the same legis- 
lature (Session Acts, p. 107). Tie first act was intended to extend the 
right to institute suits more particularly against railway companies, in 
counties other than that of the domicile of the company, while the second 
act was designed to extend a like remedy to any association, joint stock 
or insurance company. H. d T. C. R. R. Co. v. Ford, 364. 

28. A passenger on a railroad purchased a ticket from one not the agent 
of that road, which was issued by one who was the general ticket agent 
of another railway company. The agent issuing the ticket was authorized, 
by custom among railroads, only to isssue tickets of a certain prescribed 
form. The ticket purchased was not of the prescribed form, and, on being 
presented, was not accepted by the conductor, who ejected the passenger 
from the car, after the train had proceeded a few miles from the station, 
on his refusing to pay his fare as a passenger. On appeal by the railway 
company from a judgment for seven hundred and fifty dollars damages 
against it, held — 

1. The ticket having been issued by one who at most occupied to 
the defendant company the relation of special agent, the passenger 
purchased the ticket at his own peril. 

46 
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2. The ticket when presented being detached from the stub, and 
having printed on it the words “not good if detached,”’ the conductor 
acted properly in rejecting it. 

3. The defendant company was not liable in damages. 

4. No special damage from inconvenience, disappointment or loss 
of time being proven, the verdict for seven hundred and fifty dollars 
was excessive, even had the company been liable. Jd. 


1. The liability of one who under a claim of right, but without au- 
thority from the true owner, procures the transfer of railroad stock to 
himself and the issuance to himself of new stock thereon, is for that act 
and not for any subsequent disposition he may make of stock thus wrong- 
fully acquired. Baker vy. Wasson, 150. 

2. Shares in incorporated companies, though not visible and capable of 
manual delivery, having value, possess the characteristics of property. 
Shares in railway companies are in Texas recognized as personal property, 
and are subject to execution and sale under process of garnishment. 1d. 

3. The remedy of a stockholder whose stock has been illegally and 
wrongfully cancelled and new stock in lieu thereof issued to an unauthor- 
ized person, is against the company, whether the wrongful issuance of the 
new stock was the result of negligence or fraud. Jd. 

4. If the new stock thus wrongfully issued was procured by a fraudu- 
lent combination between the company and the party who received it, 
both would be liable in damages to the rightful owner. The party re- 
ceiving the new stock would, however, not be liable if he neither had 
actual nor constructive notice of the invalidity of his own title. Id. 

5. The non-production of the original stock by one who receives in lieu 
thereof new stock would not be necessarily fatal to his title to the new 
stock. If he purchased bona fide, his title to the new stock would be 
good. Id. 

6. See charge of court regarding the purchase of stock, held error. Id. 

7. One who aids in procuring the illegal issuance of new stock in an 
incorporated company to himself cannot, if he does it under circumstances 
which would make him responsible if acting in his own right, be relieved 
from liability by showing that he acted as agent for another. Id. 

&. A certificate of stock in an incorporated company contained a recital 
on its face that it was transferable by assignment, and on its surrender 
to the directors a new certificate of proprietorship would be issued to the 
assignee. The by-laws authorized transfers of stock, in writing, by the 
owner thereof, indorsed on the certificate, or on separate paper; and on 
the delivery thereof to the secretary, together with the original certificate 
of stock, for registration, new stock would be issued to the assignee. 
The assignee of the original stockholder, having possession of the original 
certificate, sued the company for the value of new stock issued to a sub- 
sequent assignee of the original holder to whom new stock had issued, 
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RAILWAY STOCK — continued. 
without presentation of the original certificate. The plaintiff had not 
presented his transfer and stock at the secretary's office before the new 
stock issued. Held — 

1. The company was estopped from denying that it would hold for 
the benefit of the holder of the certificate the amount of stock therein 
specified until it was presented for cancellation and new stock issued. 

2. The non-production of the original certificate of stock was 
notice to the company that a superior title might be in a third party. 

3. Though the certificate was not the share of stock, it was consti- 
tuted by the company the visible representative of it, and as between 
the shareholder and his assignee the equitable if not the legal title 
would pass by a transfer of the certificate, and this, without it being 
recorded on the books of the company. 

4, The certificate and trznsfer were prima facie sufficient to author- 
ize the holder to demand of the company the privileges and benefits 
to which the original holder was entitled. 

5. In the absence of a charter or statutory provision requiring a 
transfer of stock on the books of the company, as between the share- 
holder and his assignee, to pass title as against a creditor, the interest 
of the creditor must be regarded as subordinate to that of the bona 
Jide assignee. 

6. The company was liable to the assignee of the original stock- 
holder holding the original certificate. Strange v. 2. d& T. C. R. R. 
Co., 162. 

9. The owner of a certificate of stock in an incorporated company 
placed his certificate, with a blank transfer indorsed therecn, in the hands 
of another for the purpose of sale; the agent filled the blank with his 
own name and afterwards indorsed thereon a transfer from himself to a 
purchaser. Held — 

1. The original owner having given to his agent possession of the 
certificate with the external indicia of ownership and the right of 
disposal, the subsequent transfer by the agent clothed the purchaser 

, with the apparent legal title. 

2. The rights of the purchaser did not depend on the actual title 
or authority of the agent to sell, but upon the act of the original 
owner giving the apparent authority of disposal, 2nd which would 
estop him and his assignee. 

3. The title of the purchaser would be subject to be defeated by a 
superior title in the original owner, if acquired with notice of it, or 
without valuable consideration. 

4. In the absence of statutory or charter provision, the books of 
the company could not operate as notice of the ownership of the 
stock further than for the use and benefit of the company itself. Jd. 


RATIFICATION. 
1. The attorney at law of a party plaintiff has not, by virtue of the re- 
lationship, authority to compromise a moneyed judgment, and the fact that 
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RATIFICATION — continued. 
the plaintiff received possession of specific property also recovered in the 
judgment, will not of itself be such a ratification as will be binding. 
Carter v. Roland, 540. 

2. The doctrine that one whose land has been conveyed by the un- 
authorized act of an agent, and who might by reasonable diligence have 
known of the sale, claim and possession under it, will be presumed from 
his silence after a long period of years to have ratified the sale, has appli- 
cation only where the owner asserts a mere equitable right, but has no 
application when, in trespass to try title, the owner relies on his legal 
title. Moss vy. Berry, 632. 


RECONVENTION. 

1. Asa general rule when a defendant reconvenes, the plaintiff will 
not be permitted to take a voluntary nonsuit. Brown v. Pfouts, 221. 

2. A motion to set aside a voluntary nonsuit filed by a defendant's at- 
torney, who had filed before nonsuit a plea in reconvention, should not 
prevail when no sufficient reason is shown in the motion why they were 
not present and did not object when the nonsuit was applied for, and 
where the motion fails to show that there was merit in the plea in recon- 
vention. Id. 


REGISTRATION. See Bona Five Purcuaser, 2. 
REMITTITUR. See Practice rn SurpREME Court, 15. 
RENTS AND PROFITS. See JupeMment, 7. 
RESTITUTION. See Jurtispiction, 2. 


REVIVOR OF JUDGMENT. 


See Finan JupGMEnT, 1, 2. JUDGMENT, 11. 


RULES OF COURT. 

1, When an assignment of errors indicates no particular charg? or rul- 
ing of the lower court upon instructions which are complained of, but 
refers in general terms to ‘‘ the several charges *’ refused, and ‘‘ each sev- 
eral charge and instruction given,’’ and on reference to them they are 
found to be numerous, they will not be reviewed unless the right and jus- 
tice of the case may seem to demand it. Byrnes v. Morris, 213. 

2. Each error relied on, particularly assigned separately, or appropri- 
ately grouped, if several present the same point, should be followed by 
the statement from the record as required by the rules of court. Id. 


SALE. See Execution Sate. Norice, 4. Trusts anp TrusteEgs, 5. 


_SCIRE FACIAS. See Orrice Fees. 
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SCHOOL HOUSES. 
1. A school house used and occupied fora boarding school, but in which 


the owner resides with his family, is not exempt from taxation. Fed v. 
Johnson, 284. 


SEAL. See Crrres anp Towns, 3. 

1. The execution’of the power being in other respects valid, the omis:- 
sion of a seal in the appointment of the substitute trustee did not invali- 
date it. Jacobs y. McClintock, 72. 

2. A seal affixed to his certificate of acknowledgment of a deed by a 
commissioner of deeds of the state of Texas for the state of Mississippi, 
in 1868, made no impression of a star with five points as is now required 
by law. Held, that no form of seal was prescribed in 1868, and the omis- 
sion of the star on the seal did not affect the validity of the certificate. 
Davis v. Roosvelt, 305. 


SECRET TRUST. See Constructive Notice, I. 
SEPARATE ACKNOWLEDG MENT. See ACKNOWLEDGMENT. 


SEPARATE PROPERTY. 

1. See statement of case for facts sufficient to support a finding that 
land was community property when conveyed to the wife and subject to 
execution against the husband. McDaniel v. Weiss, 257. 

2. No decree can be rendered in a proceeding based on a promissory 
note executed jointly by the husband and wife, subjecting her separate 
estate to forced sale, in the absence of averments and proof that the obli- 
gation was incurred for necessaries for the wife and family or for her sep- 
arate estate. Smith v. Brownson ad: Co., 271. 

3. In such a proceeding, the failure to render a general judgment 
against the wife is not error to the injury of a surety on the note of 
which he can complain. Id. 

, 4. The delivery of a deed properly executed by the husband and wife, 
} and acknowledged by them in accordance with the statute, when the de- 
livery is made by the husband, will pass the wife’s title, though the 
delivery may have been made in violation of instructions from the wife, 
if the grantee had no notice of the instructions; and aliter, if the grantee 
has notice that the delivery is unauthorized. Edwards v. Dismukes, 605. 
5. A deed purporting to convey the separate property of a married 
woman, and which is signed by her alone, is invalid, though it be shown 
. that she acted with her husband's consent; and a deed executed under a 
power of attorney, made by her alone, conveys notitle. Cannon v. Bout- 
well, 626. 

6. It would be a departure from the policy of the law wholly unanu- 
‘ thorized by anything in the statute, to allow the. husband, by means 
simply of a general power of attorney from the wife, to dispose of her 

separate property at his will. Jd. 
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1. In a suit against a railway corporation, service of process was made 
in August, 1874, under the provisiuns of the act of February 7, 1854 
(Pasch. Dig., art. 4888), ‘by leaving with the within named defendant, 
the H. & T. C. R. R. Co., at their chief office in Houston,” a true copy 
of tl.o citation and the accompanying certified copy of plaintiff's petition. 
On the proposition that a motion to quash the service should have pre- 
vailed, held — 

1. The second section of the act of March 21, 1874, entitled ‘* An 
act to fix the venue in certain cases,’’ and the second section of the 
act of April 17, 1874, entitled ‘‘ An act to confer jurisdiction in cer- 
tain cases,’’ did not repeal by implication the provisions of art. 4888, 
Pasch. Dig., but were intended to be cumulative. H. & T. C. R. R. 
Co. v. Willie, 318. 


SETTLEMENT OF ACCOUNTS. See Presumption, 1. 





SHERIFF. 









1. While it is not the duty of counsel for a plaintiff in execation to 
point out property for a sheriff to levy upon, yet, if he be applied to by 
the sheriff to indicate property from which to satisfy the execution, and 
withholds from the officer knowledge in his possession, which would 
enable him to make a levy, that fact would exonerate the officer from 
liability. Battle v. Chandler, 613. 


SHERIFF'S SALE. See Purciaser, 2, 5. 


STATEMENT OF FACTS. 


1. When a statement of facts is signed by the presiding judge only, 
without any reference being made to disagreement in regard thereto by 
the attorneys for the parties, it will be presumed that the contingency had 
occurred which authorized the judge to make out and certify the state- 
ment of facts. Steinbeck v. Stone, 382. 


STATUTE OF FRAUDS. 





1. In a suit upon a parol contract which could not be performed within 
one year from the making thereof, the record failed to show that the 
statute of frauds was invoked as a defense on the trial, either by pleading 
it, by objecting to the admissibility of evidence, by asking instructions, or 
otherwise: Held — : 

1. That the defendants cannot, on appeal, complain that the court 
did not give them the benefit of an immunity which they failed to 
claim in time. 
2. The defense of the statute not being set up, or the attention of 
the court called to it, the court was not required to interpose it. 
3. If the court, under such circumstances, gave an erroneous charge 
based on the statute, the defendants, not being injured thereby, 
could not complain. 
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STATUTE OF FRAUDS — continued. 
4. Having denied the contract, the evidence to establish it might 
have been excluded on objection as insufficient under the statute. 
5. No objection toe the evidence being disclosed by the record, it 
will be presumed, in support of judgment, that no right under the 
statute was asserted. League v. Davis, 9. 


STATUTES CONSTRUED. See Parent, 8. 

1. See opinion for a discussion of the distinction between the action of 
ejectment at common law and the statutory action of trespass to try 
title. Spence v. McGowan, 30. 

2. The proviso to art. 1044, R. 8., does not affect the rights of the per- 


F sonal representative of a deceased plaintiff who, while living, had sued 
for a personal injury and recovered judgment therefor in the district 
: court; his rights remain as they existed before the enactment. The cause 


. of action is merged in the judgment of the district court, which survives, 
and is not vacated or opened by writ of error or appeal, but remains valid 
and subsisting until set aside, and constitutes, in favor of the adminis- 
trator, a cause of action. Galrcston R’y Co. v. Nolan, 139, 

3. It would be otherwise had judgment been rendered against the 
plaintiff, and after plaintiff's death an appeal had been taken by the ad- 
ministrator; the cause of action would then be that on which the suit 
was originally founded, and would not survive. Id. 

4. Under the provisions of the act of November 17, 1871 (Pasch. Dig. 
art. 7112), the husband alone, as the head of the family, could, in a 
proper case, in a bona fide transaction, where there was no intention to 
defraud the wife, so contract for material and labor to improve the home- 
stead, not the separate property of the wife, as to make the claim there- 
for the basis to fix and secure the mechanic’s lien on the homestead. 
Miner v. Moore d: Ownby, 224. 

5. To fix the statutory mechanic's lien, the requisites of the statute 
must be substantially complied with in every particular. Ferguson v. 
Ashbel & Simpson, 245. c 

6. 1£ the work was to be performed or the materials furnished under a 
| special written contract with specifications and for a sum certain, and the 
same has been completed, it is not necessary to set out the items of work 
performed and materials furnished, further than by the written contract 

itself. Id, 

7. To fix a mechanic’s lien Under a verbal contract. the terms and speci- 
fications of the contract and the amount and value of the work and 
4 materials furnished, should in the bill of particulars be made so specific 
and certain as to advise the owner cf the property, other lien creditors, 
if any, and all persons interested, of the particulars of the demand 
sought to be enforced. Id, 

8 The bill of particulars, necessary under the statute to fix a mechanic's 
lien under verbal contract, should be reasonably certain as to the char- 
acter and the amount of the materials furnished and the work performed, 
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STATUTES CONSTRUED — continued. 
the dates and places when furnished and performed, and the value of the 
same. Id. ; 

9. A duly certified copy from the records of the district court, of a 
judgment rendered therein, is admissible in evidence without the aid of 
the statute making duly recorded instruments admissible, and conse- 
quently is not affected by the proviso requiring such instruments to be 
filed among the papers three days before the commencement of trial. 
(R. C., 2257.) MeDaniel v. Weiss, 257. 

10. In a suit against a railway corporation, service of process was made 
in August, 1874, under the provisions of the act of February 7, 1854 
(Pasch. Dig., art. 4888), by “leaving with the within named defendant, 
the H. & T. C. R. R. Co., at their chief office in Houston,” a true copy . 
of the citation and the accompanying certified copy of plaintiff's petition. 
On the proposition that a motion to quash the service should have 
prevailed, held — 

1. The second section of the act of March 21, 1874, entitled, ‘‘ An 
act to fix the venue in certain cases,’’ and the second section of the 
act of April 17, 1874, entitled ‘‘ An act to confer jurisdiction in cer- 
tain cases,’’ did not repeal by implication the provisions of art. 4888, 
Pasch. Dig., but were intended to be cumulative. 

2. The motion to quash was properly overruled. H. & T. C. R. 
R. Co. v. Willie, 318. 

11. By the general incorporation act of March 15, 1875, the legislature 
provided that a city might abandon its existing charter, and become in- 
corporated under the general law, by a vote of two-thirds of its city 
council, which action should be entered on the journal of proceedings, and 
a copy thereof, under the corporate seal, should be filed and recorded in 
the office of the clerk of the district court of the county in which such 
city is situated. On a proceeding to enjoin the collection of taxes by the 
new city government operating under the general law, but which did not 
attest the proceedings adopting the general incorporation law, under a 
corporate seal: Held —* 

1. The controlling prerequisite of the statute for the acceptance of 
the new charter was the two-thirds vote of the city council, and the 
attestation by the corporate seal was not an essential prerequisite to 
the existence of the new corporation. 

2. It being shown that the city had existed for twenty years with- 
out a corporate seal, it was estopped from denying its corporate exist- 
ence, and its citizens are in like manner estopped in a mere collateral 
proceeding. Brennan v. Bradshaw, 330. 

12. Under the act of May 26, 1873, ‘‘for the benefit of actual occu- 
pants of public lands,” a bona fide residence upon the land was required, 
and a survey made for one as a pre-emptor not so occupying was un- 
authorized; the same rule applies to his assignee. De Montel v. Speed, 339. 

13. Section 130 of the act of March 15, 1875, provides in effect that 
any city that may adopt that act as its charter, desiring to appropriate the 
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STATUTES CONSTRUED —continued. 

land of an individual within its corporate limits for the purpose of a street, 
in case it cannot agree with the owner upon the price of the land to be 
taken, may appoint three disinterested freeholders of said city to assess 
the damages which the land owner may sustain on account of such ap- 
propriation, who shall meet, and, after being duly sworn to make a just 
and true appraisement, and after hearing the parties, shall estimate the 
damages which the land owner will sustain by reason of such appropria- 
tion, and report to the mayor and aldermen of the city, who may adopt 
or reject the same. No appeal was given from their decision. Held — 

1. Though the interests of individual members of the corporation 
selected to estimate the damages might be so remote as not to dis- 

° qualify them to act when properly appointed, yet they should be 
selected under a rule which would be fair and impartial alike to both 
parties. Neither party should have the exclusive right to select the 

_ appraisers. 

2. Though in taking private property for public use, the party 
whose property is taken is not entitled, as a matter of right, to a 
trial by jury unless the right be given in express terms by law, yet 
the proceeding is judicial in its character, and should be before an 
impartial tribunal under the rights and privileges which attend judi- 
cial investigations. 

3. The section is unconstitutional. Rhine v. McKinney, 354. 

14. Section 1 of the act to fix the venue in certain cases, approved 
March 21, 1874 (Session Acts 14th Legislature, p. 31), which authorized 
suit against a railway company in any county where it had an agency, 
was not rep2aled by the first section of a subsequent act of the same 
legislature (Session Acts, p. 107). The first act was intended to extend 
the right to institute suits more particularly against railway companies, 
in counties other than that of the domicile of the company, while the 
second act was designed to extend a like remedy to any association, joint 
stock or insurance company. H. d& T.C. R. R. Co. v. Ford, 364. 

15. A more liberal rule of construction should be allowed against the 
repeal of one statute by another by implication, when both are passed by 
the sarhe legislature, than would prevail if the last act were passed at a 
subsequent session. Jd. 

16. The statute does not disqualify a party to a suit by an adminis- 
trator from testifying in the cause, except as to a transaction with, or 
statement by, the intestate (Rey. Stat., art. 2248). In such a suit the de- 
fendant may testify as to what he himself had done under and by virtue 
of a contract with the intestate. Porter v. Wheat, 401. 

17. Under the act of November 9, 1866, entitled ‘‘ An act to prevent 
judgments from becoming dormant, and to create and preserve judgment 
liens,’’ though an execution may have issued within one year from the 

time when it might have issued, unless due diligence was afterwards 

used to enforce the lien, it was lost. A failure to sue out executions from 
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year to year is a failure to use due diligence, in the absence of facts to 
excuse the neglect. Bassett v. Proetzel, 569. 

18. ‘The statute of forcible entry and detainer, which makes the decision 
of the county court on appeal or certiorari final, was intended as the rule 
between the original parties only. Texas Land Co. v. Turman, 619. 

19. Subsequent to the adoption of the Code of Procedure, and on the 
22d of April, 1879, the legislature passed “ An act to amend chapter two 
of title fifteen, and chapter one of title sixteen in the Code of Criminal 
Procedure, of an act entitled an act to adopt and establish-a Penal Code, 
and a Code of Criminal Procedure, for the state of Texas,”’ in which it is 
provided as follows: ‘The district or county attorney shall be entitled 
to ten per cent. on all fines, forfeitures or money collected for the state or 
county, upon judgments recovered by him, and the clerk of the court in 
which such judgments are rendered shall be entitled to five per cent. of 
the amount of said judgments, to be paid out of the money when col- 
lected.” Held — 

1. If the power of the legislature thus to pass the amendment 
should be conceded, the act, considered with reference to its caption, 
did not provide for fees of the clerk in civil causes. 

2. The phrase in the act, ‘‘judgments recovered,’’ applies appro- 
priately to judgments in scire facias cases, as forfeited bail bonds 
and recognizances. 

3. The fees of clerks in civil causes were already fully provided for, 
and there is nothing in the act to indicate the legislative intention to 
make it cumulative. State v. Norrell, 427. 

20. The fact that a surviving wife did not sign and swear to an inven- 
tory of the community property of herself and her deceased husband, 
under the act of August 26, 1856 (Pasch. Dig., art. 4648), before selling 
the land thus owned, will not in a collateral proceeding affect the validity 
of her deed, there being no charge of fraud, or that the land was sold 
for an improper purpose, if it appear that the land was valued by ap- 
praisers appointed by the court and their appraisement entered of record. 
Green v. Grissom, 432. 

21. A land certificate, issued August 21, 1855, by the county court of 
Denton county, to one entitled to it by the judgment of -that court, as o 
colonist of Peters’ colony, was located and surveyed on land within the 
limits of the Mississippi & Pacific Railroad reservation on the 7th of 
December, 1855, and merged in a patent thereto on the 23d of Septem- 
ber, 1856. In a suit brought against the vendees of the patentee by 
plaintiffs claiming under a location and survey of the same land made 
February 25, 1871, held — 

1. Objections to the validity of the patent on lands within the 
limits of the reservation were obviated by the ‘act confirming cer- 
tain patents, and to validate certain surveys in the Mississippi & 
Pacific reservation,’ passed January 7, 1860. 
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STATUTES CONSTRUED — continued. 


2. The certificate issued in August, 1855, having been merged in 
a patent before the passage of the act of February 4, 1858, being 
**an act to ascertain what land certificates have been illegally issued 
by the county courts of counties in Peters’ colony. and to provide for 
issuing patents on such of said certificates as are legal,’ was not 
intended to be affected by that act 

3. The manifest object of the last act was to regulate the further 
issuance of patents, rather than to disturb certificates already merged 
into patents. Henderson v. Bonner, 463. 

22. Art. 5487, Pasch. Dig., which declared that property reserved from 
forced sale, or its value if there should be no such property, does not form 
any part of the estate of a deceased person if a constituent of the family 
survives, was not repealed by the act of August 9, 1876 (Acts of 16th Leg. 
p. 93). The probate court had full jurisdiction to secure to the surviving 
fumily the benefits of that provision of the act. MceGowen v. Zimpel- 
man, 479. 

23. When administration is begun in the proper jurisdiction, under 
which property reserved from forced sale by art. 5487, Pasch. Dig., has 
been converted by proceedings regular in their character, the adminis- 
trator is not liable in an action for conversion brought in the district court 
by a surviving constituent of the family of the decedent who failed to 
assert her rights in the probate court, there being no charge of fraud. 
Id. 


STATUTES OF LIMITATION. See Liurrarron. 


STOCKHOLDER. See Corporation. Ramway Company, 7, 8, 9, 10. 








RarLway Stock. 

1. The liability of one, who under a claim of right, but without author- 
ity from the true owner, procures the transfer of railroad stock to himself, 
and the issuance to himself of new stock thereon, is for that act and not 
for any subsequent disposition he may make of stock thus wrongfully 
acquired. Baker vy. Wasson, 150. 

2. Shares in incorporated companies, though not visible and capable of 
manual delivery, having value, possess the characteristics of property. 
Shares in railway companies are in Texas recognized as personal property, 
and are subject to execution and sale under process of garnishment. Jd. 

3. The remedy of a stockholder whose stock has been illegally and 
wrongfully cancelled and new stock in lieu thereof issued to an unauthor- 
ized person, is against the company, whether the wrongful issuance of 
the new stock was the result of negligence or fraud. Jd. : 

4. If the new stock thus wrongfully issued was procured by a fraud- 
ulent combination between the company and the party who received it, 
bot would be liable in damages to the rightful owner. The party receiv- 
ing the new stock would, however, not be liable if he neither had actual 
nor constructive notice of the invalidity of his own title. Id. 
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STOCKHOLDER — continued. 

5. The non-production of the original stock by one who receives in lieu 
thereof new stock, would not be necessarily fatal to his title to the new 
stock. If he purchased bona fide, his title to the new stock would be 
good. Id. 

6. See charge of court regarding the purchase of stock, held error. Jd. 

7. One who aids in procuring the illegal issuance of new stock in an 
incorporated company to himself, cannot, if he does it under circum- 
stances which would make him responsible if acting in his own right, be 
relieved from liability by showing that he acted as agent for another. Id. 


SUBROGATION. See Banks anv. Bankrnea, 2. DEBTOR AND CREDITOR, 
2. Deposit, 2. 


SUBSEQUENT PURCHASER. See Constructive Notice, 1. 

1. The fact that a vendee is in indigent circumstances when a deed is 
made to him, will not charge a subsequent purchaser from him with 
notice of a secret trust upon which the deed was made, in the absence of 
other facts casting suspicion on the title. Cameron v. Romele, 238. 


SUBSTITUTE. See Trusts anp TrusTEEs, 2, 5. 


SUPERIOR TITLE. See Trespass to Try Tire, 1. 

1. In trespass to try title, brought in 1874, the plaintiff 's petition, formal 
in other respects; alleged a contract made in 1856 by his intestate to con- 
vey the land on the payment of the purchase money notes by the vendee; 
that the vendee died, and the defendant, with notice that the purchase 
money was unpaid, bought at administrator's sale; that possession was 
taken by the vendee, and, though not adverse, was continued by those 
claiming under her; that a new purchase money note was executed by 
the vendee in 1860, which remained unpaid, and that the same was pre- 
sented and allowed as a claim against the estate of the vendee, ‘to be 
paid when title is perfected.’’ The defendant demurred, and pleaded the 
act of the plaintiff in procuring an allowance of the claim, as a creditor 
of the estate, in estoppel of his right to maintain a suit for the land: 
Held -- 

1. That the superior title remained in the heirs and legal repre- 
sentatives of the vendor, and the petition was sufficient to support 
an action of trespass to try title. 

2. The legal title to the estate carried with it a legal right to the 
land. 

3. Whatever may have been the laches of the legal representa- 
tives of the vendor in enforcing a lien on the land, one representing 
the purchaser could not retain the land without making full pay- 
ment. 

4. Before the defendant can ask equity, he must do equity. 

5. Distinguished from the former case between the same parties in 
37 Tex., 581; from Roeder v. Robson, 20 Tex., 754, and from Estell 
v. Cole, 52 Tex., 170. Harris v. Catlin, 1. 





INDEX. 
SUPREME COURT. See Practice in SuPREME COURT. 


SURETY. See Prrncrean anp Svrety. 


SURVEY. 
See JupeMEnT, 1. LOCATION. 
LocaTIvVE INTEREST. PATENT. 
1. Under the act of May 26, 1873, “‘for the benefit of actual occupants 
of public lands,"’ a bona fide residence upon the laud was required, and 


@ survey made for one asa pre-emptor not so occupying was unauthorized; 
the same rule applies to his assignee. De Montel v. Speed, 339. 

2. Where title has issued to two surveys fora league of land, each 
located and surveyed at the same time, and which call for a common 
marked corner and a common Qivisional line, the location of the dividing 
line is not affected by the fact that, by observing it, an excess of one 
thousand acres would be contained in one of the surveys. Bunton v. 
Cardwell, 408. 


SURVIVOR OF ACTION. 


See JUDGMENT, 2. MERGER, 1. 


TAXATION. See Insunction. 

1. A petition for injunction to restrain the sale of land for taxes assessed 
under the act of August 21, 1876, and which taxes were alleged to be 
excessive, is not sufficient to authorize the writ, if the petition shows no 
excuse for the failure of the plaintiff to take proper steps to refer, at the 
proper time, the valuation complained of to the board of equalization. 
H. & T.C. R. R. Co. vy. The County of Presidio et al., 518. 


TAXES. See Lacues, 1. 

1. The lien given by the constitution of 1869 for taxes assessed against 
land (art. 12, $$ 19-22) is a charge merely on each separate tract of land 
for the taxes assessed thereon. Hence, a personal judgment against the 
owner of several tracts of land, which declared a lien upon all the tracts 
for the aggregate taxes due on all, would be erroneous, whether the tax 
was due a municipal government or the state. Edmonson vy. Galveston, 
157. 

2. A judgment against the owner of property for taxes due a municipal 
corporation, giving ten per cent. interest on taxes assessed from the time 
they were due, is erroneous, in the absence of authority allowing such 
interest, conferred by statute or ordinance. Id. 

3. A school house used and occupied for a boarding school, but in which 
the owner resides with his family, is not exempt from taxation. Red vy. 
Johnson, 284. 

4. A petition for injunction to prevent the collection of a state tax, 
which discloses no individual damage about to be suffered from the sale 
sought to be enjoined, except that the sale would cast a cloud on the title 
of the plaintiff, is not sufficient to authorize the injunction. Id. 
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TAXES — continued. 

5. In a proceeding against a sheriff for failing to levy an execution 
which came to his hands in November, the tax rolls showing that the de- 
fendant in execution rendered no property for taxes on the first day of the 
preceding January, would be inadmissible in evidence. Battle vy. Alex- 
ander, 613. 


TENDER. 
1. In trespass to try title, brought in 1871, the defendant claimed under 
a deed from a common vendor made toa party in 1856, from whom the 
defendant purchased. That deed referred to purchase money notes ma- 
turing in one, two and three years, and reserved an express lien for their 
payment. Held — 
1. That the vendor of defendant was not a necessary party. 
2. The failure to present the purchase money notes at the place 
where they were made payable could not affect the issue. 
3. To defeat a recovery, the defendant should either tender the 
unpaid purchase money, or otherwise proffer to do equity. Davis v. 
Roosvelt, 305. 


TORTS. See Jupement, 2, 3. 


TENANT IN COMMON. 

1. Sale under execution of the interest of one member of a firm in 
partnership property, creates a dissolution of the partnership and makes 
the purchaser a tenant in common with the remaining member. The 
purchaser is not bound to become a partner in the partnership enterprise, 
nor the remaining member to admit the purchaser as a partner; but if 
the partner refuses to recognize the purchaser's interest in the property, 
the purchaser has a right of action to recover joint possession and _ parti- 
tion, or to sue for damages for conversion; if suit is brought for conver- 
sion, the value of the property at the time of conversion, and legal interest 
to recovery, is the measure of damages. Carter v. Roland, 540. 

2. The purchaser cannot be made liable for loss in conducting the busi- 
ness after sale, and is not entitled to share in the profits; but in a suit by 
the purchaser for his interest, if judgment is rendered for the specific 
property, giving the defendant the privilege of returning it in satisfaction 
of the judgment, if the defendant is a wrongdoer, and the value of the 
property liable to deterioration if used, the plaintiff can claim as dam- 
ages reasonable compensation for the use of the property, instead of legal 
interest on its valuation. Jd. 


TRANSCRIPT. See Description, 5. 
TRESPASS. See Trespass to Try TITLE. 


TRESPASS TO TRY TITLE. 
1. In trespass to try title, brought in 1874, the plaintiff's petition, 
formal in other respects, alleged a contract made in 1856 by his intestate 
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TRESPASS TO TRY TITLE — continued. 

to convey the land on the payment of the purchase money notes by the 
vendee; that the vendee died, and the defendant, with notice that the 
purchase money was unpaid, bought at administrator's sale; that posses- 
sion was taken by the vendee, and, though not adverse, was continued by 
those claiming under her; that a new purchase money note was executed 
by the vendee in 1860, which remained unpaid, and that the same was 
presented and allowed as a claim against the estate of the vendee, ‘‘ to 
be paid when title is perfected." The defendant demurred, and pleaded 
the act of the plaintiff in procuring an allowance of the claim, as a cred- 
itor of the estate, in estoppel of his right to maintain a suit for the 
land: Held — 

1. That the superior title remained in the heirs and legal repre- 
sentatives of the vendor, and the petition was sufficient to support an 
action of trespass to try title. 

- 2. The legal title to the estate carried with it a legal right to the 

land. ; 

3. Whatever may have been the laches of the legal representatives 
of the vendor in enforcing a lien on the land, one representing the 
purchaser could not retain the land without making full payments. 

4. Before the defendant can ask equity, he must do equity. 

5. Distinguished from the former case between the same parties 
in 37 Tex., 581; from Roeder v. Robson, 20 Tex., 754; and from 
Estell v. Cole, 52 Tex., 170. Harris vy. Catlin, 1. 

2. See opinion for a discussion of the distinction between the action 
of ejectment at common law and the statutory action of trespass to try 
title. Spence v. MeGowan, 30. 


3. The statute permitting a second suit in trespass to try title should be 





strictly construed. Id. 
f 4. Though the location of a disputed line between adjacent surveys may 





i be determined in an action of trespass to try title, yet, when the sole 
* object of the suit is to determine the location of the line, and there is no 
= question as to the title to either survey, the parties, under the former 
4“ statute, would be entitled to but one adjudication on the question. Jd. . 
4 5. Where there is only a partial conflict of surveys, the statute will not 


run in favor of an adverse occupant under-the junior title, if his actual 
possession does not extend to that part of the land in dispute which is 
within the conflict. Peyton v. Barton, 298. 

6. When the statute of limitations is relied on in a suit involving title 
to land, an actual, visible and exclusive adverse possessioa of the land in 


controversy must be shown. Jd. © 
7. Jones v. Menard, 1 Tex., 771, discussed. Id. 
8. In trespass to try title, brought in 1871, the defendant claimed under . 


a deed from a common vendor made to a party in 1856, from whom the 
defendant purchased. ‘That deed referred to purchase money notes matur- 

ing in one, two and three years, and reserved an express lien for their *. 
payment. Held— 

1. That the vendor of defendant was not a necessary party. 
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TRESPASS TO TRY TITLE — continued. 

2. The failure to present the purchase money notes at the place 
where they were made payable could not affect the issue. 

3. To defeat a recovery, the defendant should either tender the 
unpaid purchase money, or otherwise proffer to do equity. Davis v. 
Roosvelt, 305. 

9. Land was held in peaceable possession through a tenant for five 
years, and taxes paid under a lost deed which did not connect the claim- 
ant with the sovereignty of the soil, but which had been deposited before 
possession began with the clerk for registration, though never recorded. 
The claimant brought trespass to try title against one to whom the tenant 
sold his improvements, and attorned, without notice to his former land- 
lord: Held, that a judgment in favor of the plaintiff was proper on the 
ground of prior possession, without regard to the question of limitation. 
Duren v. Strong, 379. 





10. Under the modern practice in ejectment, a general description of 
the premises sued for is good, unless a different rule be prescribed by stat- 
ute. Knowles v. Torbitt, 557. 

11. Laches by the owner of the legal title in failing to sue and pay taxes 
will not defeat his action against a trespasser, where there has not been 
actual adverse possession for a sufficient time to support the plea of lim- 
itation. Moss v. Berry, 632. 

12. The doctrine that one whose land has been conveyed by the 
unauthorized act of an agent, and who might by reasonable diligence 
have known of the sale, claim and possession under it, will be presumed 
from his silence after a long period of years to have ratified the sale, has 
application ouly where the owner asserts a mere equitable right, but has 
no application when, in trespass to try title, the owner relies on his legal 
titie. Id. 


TRUST DEED. See Deep or Trust. 


TRUST SALE. See Trusts anp TrusTEEs, 5. 


- TRUSTS AND TRUSTEES. See Banks anp Banxrna, 1. Contract, . 
, 4. Deposit, 1. 
oe. 1. As between the parties, if the transaction be bona jide, a valid mort- 
© gage or deed of trust can be made to secure future advances, as well as 


an existing indebtedness, and this applied, prior to the adoption of the 
present constitution, to deeds of trust upon the homestead as well as upon 
other property. Klein v. Glass, 37. 
* § 2. When, by the terms of a deed of trust, the cestui que trust is au- 
: thorized to appoint a substitute trustee, in the event of the death, refusal, 
~ or failure of the original trustee to act, the trustee declined to execute 
, the trust, unless, in addition to his commissions, he was paid for his ser- 
. & ‘ vices: Held, that this constituted such a failure as authorized the appoint- 
” ment of a substitute. Jd. 
3. If, by the terms of a d2ed of trust to secure future advances, the rate 
of interest is not restricted to eight per cent., an agreement to pay inter- 
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TRUSTS AND TRUSTEES — continued. 


est as high as twelve per cent. may be enforced. In the absence of an 
agreement, eight per cent. only could be collected, calculated from the 
Ist of January after the accounts were made. Id. 

4. See statement and opinion for facts under which property worth 

$2,000 was sold at trust sale for $100, and the sale sustained. Jd. 
5. A deed of trust otherwise regular, provided that in the event the 
trustee named should be unwilling or unable to act in carrying oui the 
trust, then for the appointment by him of a scbstiiute trustee; and in tke 
event the trustee should refuse to appoint a substitute trustee, then it 
should be lawful for the holder of the note, due and unpaid, to appoint a 
substitute trustee under his hand and seal, and that his acts should be 
effectual and binding. Prior to any action being taken under the deed of 
trust, the original trustee died without appointing a substitute, and after- 
wards the holder of the note appointed in writing, not under seal, a sub- 
stitute trustee, by whom the land, after default, was advertised, sold and 
conveyed. .In a controversy involving the validity of the sale, held — 

1. That the stipulation in regard to the appointment of a substitute 
trustee should be governed by the rules applicable to the exercise of 
directory powers. 

2. ‘The original trustee being rendered unable to act by death, 
though there was technically no refusal to appoint a substitute, there 
existed what was in effect equivalent to a refusal. 

5. Looking to the deed for the intention of the parties, the contin- 
gency had occurred which authorized the helder of the ncte to ap- 
point a substitute trustee. 

4. The defective execution of a valid power will be sustained in 
favor of creditors and purchasers for value, and others not mere vol- 
unteers, when the intention of the parties clearly appears, and has 
been substantially carried out, when the defect complained of is a 
technical one, was not occasioned by fraud, and did not result in 
legal injury to the parties interested. Jacobs v. McClintock, 72. 

6. One who bids upon land at a sheriff's sale under an agreement 
with the judgment creditor that the purchase shall be for the creditor, 
holds the title in trust for him, though the deed be made in the name of 
the bidder. Byrnes v. Morris, 215. 

7. In a suit involving the title to land, the decree of a chancery court of 
another state was offered in evidence to show the nature and terms of a 
trust under which money was transferred, by order of that court, to a 
trustee appointed by a district court of Texas to receive it, which money 
was invested in the land, under a deed showing the trust character of the 
transaction: Held, that the decree was properly admitted in evidence, 
not as a muniment of title, but as showing the nature and terms of the 
trust attaching to the funds, and also attaching to the land in which they 
were invested. Wallace v. Campbhe ll a: Maxey, 229. 

8. The decree of the court of chancery recited that ‘‘ neither the corpus 
of the trust fund, nor the increase thereof, should be subject to any debts 

47 
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TRUSTS AND TRUSTEES — continued. 
which the cestui que trust now owes, or may hereafter contract, but the 
said trustee shall apply the income of the same to the use and benefit of 
the said cestui que trust." The fund being transferred to Texas was 
invested in land under a conveyance to the Texas trustee, ‘‘ to hold for 
the use and benefit of the said cestui que trust and the heirs of his body 


’ 


forever.’’ Ina suit between a purchaser of the land inder execution 
against the cestui que trust, and the trustee, held — 

1. The cestwi que trust had no interest in the land subject to exe- 
cution. 

2. The purchaser under execution was chargeable with notice that 
the legal title was held by the trustee, and he acquired no better title 
than the cestui gue trust had. Id. 

9. A contract between the owner of a land certificate and a locator 
for the location of the same, by the terms of which the locator is to have 
a portion of the land when titled, is a contract for the joint acquisition 
of land; the contract when performed is analogous to a joint pur- 
chase of land, and the owner of the certificate holds the title that issues 
thereon in trust for the locator, to the extent of the interest he was to 
acquire for his services. Doss v. Slaughter, 235. 

10. If the certificate be located on separate tracts of land, the interest 
of the locator attaches to each survey; if but a portion of the certificate 
is located and titled, the locator is prima facie entitled to his pro rata 
interest in the portion thus titled. Id. 

11. A purchaser of land at asale foreclosing a mortgage which was 
executed by the husband and wife jointly, on the land held in trust by 
the husband for the wife, cannot be dispossessed by the heir of the wife 
until he has done equity by paying off the mortgaged debt. Davis v. 
Roosvelt, 505. 


USE AND OCCUPATION. See Homestreap, 1, 


USURY. 
See ArrorneEy, 3. INTEREST, 3. 


VARIANCE. 

1. In a suit to enforce a vendor's lien on land for the payment of a 

note given for the purchase money, there was no specific description of 

the land set forth in the petition in terms, but reference was made for 

further description t> a deed executed by the vendor. Judgment was 

rendered for the amount due on the note, and ordering the sale of land 

not specifically described in terms by the judgment, but referred to as 

described in a deed recorded on certain pages of the county record of 
deeds: Held — 

1. There being no statement of facts contained in the transcript, 

the presumption is in favor of the judgment. 
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VARIANCE — continued. 

2. The description of the land was: sufficicutly certain, the same 
being set forth so as to be identified with certainty in the deed. 

3. The fact that the judgment describes the land further than as 
averred in the pleadings by reference to the particular registry book 
and page in which the deed to the same was recorded, was not a vari- 
ance from the pieading, but an additional description, which, in the 
absence of a statement of facts, it will be presumed was sustained 
by the pleadings. Rogers v. McLaren, 425. 


VALUABLE CONSIDERATION. See NecorrasBie INsrRUMENT, 3. 
1. The assigninent of a negotiable note as collateral security for a pre- 
existing debt due from one partner to another, is a transfer in due course 
of trade for a valuable consideration. Liddell v. Crane, 549. 


VENDOR AND VENDEE. 

See Equrry, 7. LIEN, 2. 

Superior Tit xe, 1. Trespass to Try Trrre, 1. 

1. Though as a general rule, possession of real estate is constructive 
notice of the title of the possessor, yet the bare fact of continued posses- 
sion of land by a vendor, for a time less than would be reasonably neces- 
sary to remove from the place after the execution and record of his deed, 
will not charge a subsequent purchaser from his vendee with notice of a 
secret trust, whereby an absolute deed of the vendor would be rendered 
inoperative. Cameron v. Romele, 238. 

2. The authority of courts will not be exercised to cancel a deed on the 
application of the vendor, when it is made for the purpose of evading the 
payment of just debts; and it would seem that the same rule should ap- 
ply when the conveyance was made with that motive, though under a mis- 
take as to the liability of the vendor for the debt, caused by the fraudulent 
representations of the vendee. Id. 

3. When both the vendor and vendee are in possession of land, so far 
as third parties may be affected, the law regards the possession as being 
with him who has title. Jd, 

4. Where one conveys a portion of a tract of land, on the whole of 
which there is a former incumbrance, and afterwards adjusts the incum- 
brance by substituting therefor a new lien on the entire tract, his vendee 
not being a party thereto, satisfaction of the new lien can only be enforced 
as against the vendor. Gillum vy. Collier et al., 592. 


VENDOR'S LIEN. See Varrance, 1. 

1. In asuit to foreclose a vendor's lien, the fact that a note offered in 
evidence corresponds in date and amount with one recited in the deed as 
having been executed by the purchaser for the land, is prima facie evi- 
dence that it is the noe executed for the purchase money. Steinbeck v. 
Stone, 382. 
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VENUE. 

1. Saction 1 of the act*to fix the venue in certain cases, approved March 
21, 1874 (Session Acts 14th Legislature, p. 31), which authorized suit 
against a railway company in any county where it had an agency, was not 
repealed by the first section of a subsequent act of the same legislature 
(Session Acts, p. 107). The first act was intended to extend the right to 
institute suits more particularly against railway companies, in counties 
other than that of the domicile of the company; while the second act was 
designed to extend a like remedy to any association, joint stock or insar- 
ance company. H. & 7. C. R. R. Co. v. Ford, 364. 


VERDICT. 
1. The judgment in an» inferior court, based on a verdict defective in 


form cnly, will not be reversed for that cause when no objection was 
urged in the court below. De Montel v. Speed, 359. 


VOID AND VOIDABLE. 

1. A deed of assignment for the benefit of ali the creditors failed to 
convey all the property of the debtorsubject to execution. Held — 

1. The failure to convey all the property, conceding the omission to 
be a badge of fraud, was not sufficient to entitle one of the creditors, 
for whose benefit in common with others the assignment was made, 
to have the deed declared absolutely void for his sole benefit. Eieks 
v. Copeland, DS1. 

2. In a suit by an assignee under deed, for the benefit of creditors 
against an attaching creditor, the petition set forth the deed of assign- 
ment, in which the following clanse was found: ‘*And my said trustee 
is hereby directed, when he shail have realized cash from said assets, in 
such sum3 as he miy deem proper, that he pay out the same pro rata to 
the said creditors by installments or dividends, or he may retain the same 
until all the assets are converted, then pay ous the whole, and close up 
the entire matter at once.’’ On general demurrer to the petition, it was 
insisted that by reason of that clause the deed was void for fraud. Held — 

1. The clause in the deed is not of itself necessarily so inconsistent 
with fair dealing and the just rights of creditors, as to have required 
the court:to declare the dead null and void. 

2. There was no error in overruling the demurrer and permitting 
the deed to be read in evidence. 

3. The fact that the deed authorized the assignee to sell for cash. 
or on cregit, was but a badge of fraud, and did not per se render 
the deed void. Jd. 

3. A patent for land issued to one not a colonist of Peters’ colony, and 
which embraces land within the reservation made by the contract with 
W. S. Peters, will not be held void at the suit of parities having no equi- 
ties prior to the issuance of the patent, if it was issued from th> 


proper office, at a time when, on surveys lawfully made or renewed, dur- 
ing a preceding interval, such patent might have lawfully issued. Bryant 


v. Mayhoff, 440. 
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VOID AND YOIDABLE — eontinued. 


4. This case distinguished from Sherwood v. Fleming, 25 Tex. Sup., 408. 






Id. 
5. If a patent emanates from competent authority, although in the 
‘ preliminary proceedings on which it is based, an illegality may intervene 





which eventuates in the grant of a patent to a party who otherwise would 
not have been entitled to receive it, yet being issued by an officer author- 
ized to make the grant, and whose duty it is to pass on the sufficiency of 
the evidence on which if is issued, the state, or some one having color of 
title in the land, can alone attack the patent for illegality. Id. ; 

6. The evidenc2 was conflicting as to whether a survey made in 1844, 
for one not a colonist of Peters’ colony, on land within the colony reser- 
vation, and near its eastern line, was honestly made and in ignorance of 
the colony limits, the boundary line of the colony not being then ran and 
established on the ground. Patent issued on the survey, and in a contro- 
versy between those holding under the patent, and asubsequent claimant 
under a location and survey made in 1871, A2d, that a judgment in favor 


w 













of those claiming under the patent should not be disturbed. Jd. 
7. See statement of case for land certificate, which it was held was not 
so defective as to affect the validity of a patent issued thereon. Jd. 
8. Stoddard rv. Chambers, 2 How., 284; Melton rv. Cobb, 21 Tex., 539; 
. Kimmel rv. Wheeler, 22 Tex., 77, Woods v. Durrett, 28 Tex., 437; Wright 
v. Hawkins, id., 470; Sherwood r. Fleming, 25 Tex. Sup., 427; and Todd 
v. Fisher & Miller, 25 Tex., 241, reviewed and discussed. Id. 
WAIVER. See Pieavrna, 2, 3. 
1. While a defendant might, by a direct proceeding, set aside a judg- 
ment showing on its face that the court fixed the damages on an _ unliqui- 
dated demand, without the intervention of a jury, his failure to take such 














proczeding will be considered as a waiver of his right to a jury, and he 





not complaining, a stranger in a collateral proceeding cannot for him. 
Carter v. Roland, 540. 
WAREHOUSE. 
1. The business of warehousing and compressing cotton is not aa em- 
ployment which the common law declares public. Ladd v. The S.C. P. 
& M. Co., 171. 
WIDOW. 
WILL. 
WITNESS. 
1. See opinion for statement of a witness, held to be properly excluded 
by the court, because the same was argumentative, and a conclusion of 












See HomestreEapD, 1. 






See HomesTEAD, 1. 









the witness. Byrnes v. Morris, 215. 

2. The statute does not disqualify a party to a suit by an administrater 
from testifying in the cause, except as to a transaction with, or statement 
by, the intestate. (Rev. Siat., art. 2248.) In such a suit the defendant 
may testify as to what he himself had done under and by virtue of a 
contract with the intestate. Porter v. Wheat, 401. 







